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NOTES OF THE WEEK 











Avoiding Appearance of Bias 


The wholesome principle that it is 
better for a justice who may, however 
wrongly, be suspected of bias, should 
withdraw from the bench, was observed 
at Totnes magistrates’ court when two 
men were charged with assaulting a local 
doctor and causing him bodily harm. 
The charge was dismissed. A solicitor 
who defended one of the men told the 
court that there was a certain amount 
of local prejudice about the case, and 
pointed out that another doctor was a 
member of the court. The chairman 
thanked the solicitor for calling attention 
to the matter, and said that the doctor 
would withdraw. 


We do not suppose for one moment 
that the justice concerned would have 
had any personal interest in the result 
of the case or would have shown any 
bias, but whichever way the case had 
gone there might have been some people 
who would have suspected that the pre- 
sence of a member of the same profession 
as that of the defendant had some influ- 
ence on the result. Therefore it was wise 
for that justice not to participate. 


It could hardly be suggested that a 
justice should consider himself disquali- 
fied from hearing a case simply because 
he and one of the parties happen to 
belong to the same profession or trade. 
Circumstances may exist, however, 
especially in a small town, where local 
feeling runs high and people take sides, 
such as to make it undesirable for a 
justice to lay himself open to a suspicion, 
probably quite unfounded, that profes- 
sional or trade association, or rivalry, 
may have some effect upon his attitude 
towards either party. 


Hunger and Crime 


It is always surprising in these days to 
read, as we sometimes do, of men who 
make the excuse of hunger to account for 
offences. The Western Daily Press 
reports such a case, the offence being 
breaking into a house with intent to steal. 
Before the recorder at Bristol quarter 
sessions was a 31 years old man, who 
pleaded guilty and was conditionally 
discharged. The learned recorder said it 
was a sad thing if in the welfare state a 
man had to break into a house to get food. 


It is hard to understand why the man 
resorted to house-breaking and _ the 
reason that he gave, that he had had 
nothing to eat for a couple of days, does 
not really supply the explanation. What 
does not appear is why he did not, 
apparently, apply for help. Any police- 
man would have been able to direct him 
where to go for national assistance, and 
he would not have been left destitute. 
There is no need to steal as an alternative 
to starvation. 


Police and the Ex-prisoner 


A man with what was described as 
** an exceptionally long and bad record,” 
who pleaded guilty at Bristol quarter 
sessions to a charge of larceny, was said 
by defending council to have felt that he 
had twice lost jobs through no fault of 
his own, but because he had been visited 
at his work by the police, with the result 
that his record was discovered. 


It appeared that on the last occasion 
at all events the police inquiry related to 
offences in which the defendant was not 
concerned. 


The chief detective superintendent 
informed the court that it was the 
practice of the police not to interview 
men at their places of employment 
unless it was absolutely necessary. We 
have always understood this to be the 
attitude of the police, and we always 
think it necessary to regard with caution 
statements by prisoners that the police 
have informed employers about their 
previous records. In the Bristol case 
learned counsel said he was not seeking 
to make an attack on the police, but was 
informing the court of the prisoners’ 
feelings about the loss of his jobs. If 
ex-prisoners can get work and keep 
honest the police, like the rest of the 
community, must be glad that one 
person who has given trouble no longer 
needs watching. 


Ship in a Parish 

Weddings aboard ships at sea are by 
no means unknown, and in certain 
circumstances the marriage may be 
celebrated by the captain or master of a 
ship. A somewhat different situation 
arose in the case of a young officer who 
was serving in a tanker of the Royal 
fleet auxiliary. The story is told in 
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the Manchester Guardian. The ship 
reached the Tyne for the purposes of an 
overhaul and was expected to remain for 
at least 15 days. A local chaplain was 
consulted and it appeared that the ship 
became part of the parish in which she 
was lying. The officer having completed 
the requisite period of residence in the 
parish, the wedding duly took place. 

At.33 Halsbury (Hailsham edn.) 561 
it is said that the part of the seashore 
to the low-water mark and the bank of 
every river to the middle of the stream 
which is not within a parish is annexed 
to and incorporated with the parish to 
which such part or bank adjoined for all 
civil parochial purposes. 


Wilful Damage 


We have already referred to the serious 
consequences that may arise from acts of 
wilful damage apart from the pecuniary 
amount involved. Wilfully damaging one 
or two biscuits does not sound worth 
troubling about, but a story told to the 
stipendiary magistrate of Liverpool and 
related in the Liverpool Daily Post shows 
that the offence was not so trivial as it 
seems, and might have had serious 
consequences. 


A lad employed in a biscuit factory 
had to feed half-biscuits into a machine. 
The presence of any metal caused an 
electric magnet to stop the machine. 
According to the evidence, the lad placed 
a nail on a biscuit in order to stop the 
machine so that he could have a break. 
It may be supposed that this in itself 
entailed some waste of the employer’s 
time, and may have interfered with the 
work of other employees. What was still 
worse, as the learned magistrate said, 
was that if a nail had somehow remained 
in the biscuit it might have caused injury 
to someone’s throat, or even have had a 
fatal result. Incidentally, it may be 
added that it would have involved the 
manufacturers in the danger of prosecu- 
tion and conviction for an offence against 
the Food and Drugs Act. The lad was 
fined £5 for his offence of wilful damage. 


An Observant Policeman 


One great difficulty which faces courts 
is that of having to decide which of two 
apparently honest witnesses to believe 
when their accounts of a particular 
happening differ materially. Such differ- 
ences are due in the main to lack of 
accurate observation, the ordinary person, 
particularly the town-dweller, being very 
inclined to see things without observing 
them. When such a person comes to give 
evidence he has in his mind a hazy 
picture of what he saw and his filling in 


of the details of that picture is done, 
unconsciously, from his imagination. 

One class of witness who is trained to 
observe accurately is the policeman. 
Courts are sometimes accused of being 
too ready to believe police evidence, but 
the fact remains that policemen are more 
likely than many other people to give 
reliable evidence not because they are 
more honest but because their training 
does teach them to observe details and 
to record those details in their minds, 
or their notebooks. We wonder, for 
instance, how many people other than a 
policeman would have noticed, at 3 a.m., 
that a car travelling through the street in 
which he was on duty had no excise 
licence showing on the windscreen. This 
piece of observation on the part of a 
policeman in Lewes resulted in the 
motorist in question being fined £3. 
Unkind people might say that if one 
had to be on duty at 3 a.m., even so 
ordinary a happening as the passing of 
a motor vehicle would break the mono- 
tony and would rouse one’s interest, but 
we still think that few people other than 
a trained observer would have noticed 
that the excise licence was missing. 


The Blind Leading the Blind 

In the Newcastle Journal of August 10 
is reported a case which shows how 
completely irresponsible some people 
are, and how dangerous it is when such 
people are in charge of motor vehicles on 
our crowded roads. A 22 year old miner 
was convicted of driving while under the 
influence of drink, driving dangerously, 
and driving while uninsured and without 
a licence. The police evidence was that 
the vehicle ran into another vehicle at a 
road junction, travelled across the road, 
hit another vehicle, crashed over a police 
“no waiting ’ sign and was then stopped 
by two policemen. The explanation was 
that the owner of the vehicle and the 
defendant had both been to a twenty- 
first birthday party. The defendant had 
never driven a vehicle before but he 
said he decided to drive on this occasion 
** because he felt he was more sober than 
the owner.’ The owner, according to the 
evidence, was in such a hopelessly drunk 
condition that he could not possibly have 
known what was going on, and charges 
against him of aiding and abetting the 
driver were dismissed. He said that he 
had been drinking for five hours and 
couldn’t remember how he got into the car. 


It is an appalling thought that a person 
like the defendant in this case should 
take upon himself the responsibility of 
driving a vehicle in such circumstances. 
It would appear to be just a matter of 
chance that he did not kill someone and 
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have to face a much more serious charge 
than those of which he was convicted. 
He was fortunate that the court thought 
they could deal adequately with thecase by 
fining him a total of £16 and £2 2s. costs, 


A Custom Which We do Not Want 
Here 


A conviction for driving without due 
care and attention resulting in a fine of 
£2, with £2 4s. 6d. costs and an endorse- 
ment of the offender’s licence is reported 
in The Western Morning News of August 2. 
The defendant was said to have pulled 
across the road on three occasions in 
order to stop another motorist with whom 
he wished to remonstrate. The point of 
the case, from our point of view, is the 
excuse given by the defendant for his 
conduct. He was described as an Aus- 
tralian industrial chemist and he is 
reported to have told the court that the 
other motorist had unsuccessfully tried 
to prevent him from overtaking and that 
what he did subsequently in trying to stop 
him to remonstrate with him was “ the 
accepted thing in Australia where there 
were few police and each motorist had 
to be his own road safety council.” 


This is an “* accepted thing ”’ which we 
certainly do not want here. One can 
imagine what would happen on our roads 
if every motorist who considered that 
he had a grievance against some other 
motorist and wanted to tell him so felt 
himself free to seek to drive that other 
motorist into the kerb to compel him 
to stop for the purpose. We should 
be interested to hear the views of the 
Australian authorities on this so-called 
accepted thing. 


The Form of a Limited Disqualification 


The East Anglian Daily Times of 
August 6 contains a report of the convic- 
tion of a farmer for dangerous driving 
and it is stated that he was fined £10 
and “disqualified for driving for six 
months (except for farm tractors). The 
italics are ours. We have heard before 
of a limited disqualification being im- 
posed in this way, but we know of no 
authority for it. The proviso to s. 6 (I) 
of the Road Traffic Act, 1930, reads: 
“provided that, if the court thinks fit, 
any disqualification imposed under this 
section may be limited to the driving of 
a motor vehicle of the same class or 
description as the vehicle in relation to 
which the offence was committed.” The 
High Court has had occasion to con- 
sider what is meant by the phrase “ class 
or description ” and the case of Petherick 
v. Buckland [1955] 1 All E.R. 151; 119 
J.P. 82 may be referred to in this con- 
nexion, but it is clear that what the 
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proviso authorizes is the limitation of the 
disqualification to the driving of vehicles 
of the same class or description as that 
being driven when the offence was com- 
mitted, leaving the offender free to drive 
vehicles of all other classes or descrip- 
tions. It does not authorize a general 
disqualification, with one specific excep- 
tion as appears to have been done in the 
case to which the report refers. 


Another Test Before He Drives Again 


We have commented before on the 
value of the power given to courts by 
s. 6 (3) of the Road Traffic Act, 1934, 
to disqualify a person convicted under 
ss. 11 or 12 of the 1930 Act (dangerous 
or careless driving) until he has, after the 
date of the conviction, passed a driving 
test. An ordinary disqualification is 
inconvenient enough to the driver con- 
cerned, but a disqualification under 
s. 6 (3) involves his having to take out 
a provisional licence, comply with the 
requirements of that licence, and finally 
to satisfy an examiner that he is a com- 
petent driver. He cannot know, there- 
fore, for how long he is to be disqualified 
and he must, in the meantime, really 
apply his mind to the problem of acquir- 
ing a sufficient knowledge of the Highway 
Code and of the principles of good 
driving to enable him to pass the test. 
The fact that this has happened to him 
is very likely to make him think twice 
before he drives dangerously or carelessly 
again. 

The mere ability to pass the test does 
not, of course, make a person a perfect 
driver. We read in the Newcastle Journal 
of August 8 of an 18 year old farmer 
who, seven months after he passed his 
test, was convicted, on his own plea, of 
careless driving. He admitted trying to 
overtake on the brow of a hill and in 
doing so he collided head-on with 
another vehicle. His advocate urged 
that his inexperience as a driver was 
probably to blame for the accident. 
Inexperience may have been partly 
responsible, but we should have thought 
that anyone who had studied the problem 
of driving sufficiently to pass a driving 
test would have learned that to overtake 
at such a point is always potentially 
dangerous and that a prudent driver 
never does it because he cannot see any 
oncoming traffic which may be there. 
This particular driver now has another 
chance to learn this lesson because he 
has been disqualified by virtue of s. 6 (3) 
aforesaid and must go back to his 
Provisional licence, with its “‘ L ” plates 
and accompanying qualified driver, until 
he can again pass a test. 








Juries and s. 15 Charges 


The reluctance of juries to convict of 
offences of driving, or being in charge of, 
vehicles whilst under the influence of 
drink, contrary to s. 15 of the Road 
Traffic Act, 1930, has been the subject 
of comment on various occasions. In 
The Birmingham Post of August 2 there 
is a report of a case heard at a local 
quarter sessions where the Recorder 
had to sentence a man whom the jury 
had found not guilty of a s. 15 charge 
but guilty of dangerous driving. The 
defendant was only 21 years of age and 
the Recorder said to defending counsel, 
as reported: ‘‘ There is no doubt, what- 
ever the verdict might be, that on the 
evidence your client had had a very 
heavy night’s drinking for his age. I 
accept the jury’s verdict, but how they 
arrived at it I don’t know.” 


He fined the defendant £100, and 
added that had the jury convicted him 
on the s. 15 charge he would have gone 
to prison. 


The defendant gave evidence that he 
had drunk 34 pints of beer and three 
whiskies, but he claimed that he was 
sober at the time. 


It would be improper for us to com- 
ment on the verdict in this particular 
case, beyond drawing attention to what 
the Recorder is reported to have said. 
On the general question of the reluctance 
of juries to convict we have never heard 
any adequate explanation for it, and it 
does make one doubt whether the jury 
deserves all the praise, as an instrument 
of justice, which is sometimes lavished 
upon it. 


Lack of Consideration for Other Road 
Users 


A report in The Yorkshire Post of 
August 2 tells of a man who was fined a 
total of £15 at Bridlington magistrates’ 
court when he was summoned because 
he had left his car locked up and without 
lights for six days and nights in Palace 
Avenue. The chairman said that “he 
had shown utter lack of consideration for 
other road users.” We do not know 
whether there were special features in 
this case, but we do know that cars are 
being left in this way in residential streets 
all over the place—sometimes they even 
have covers over them to protect them 
from the weather, and sometimes they are 
jacked up—and the authorities responsi- 
ble for keeping the streets free for the 
passage of traffic do little or nothing 
about it. 

We have called attention to this pro- 
blem before, and we repeat that the 
apparently unrestricted garaging of cars 
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on the public highway is fast becoming a 
serious public nuisance. We see no sign 
of anything being done to stop it, and 
indeed the extension to the rest of the 
country of the provisions (formerly 
confined to the metropolitan area) about 
parking with parking lights or no lights 
seems likely to aggravate the trouble. 
How long can it continue before those 
responsible are compelled to take action? 


Ignorance of the Law and Special Reasons 


A report in The Western Morning News 
of August 1 records that at a magis- 
trates’ court two motorists who pleaded 
that they were unaware of a new regula- 
tion restricting a light goods van to 30 
miles an hour (presumably when it was 
unladen) successfully appealed to the 
court for their licences not to be endorsed. 
The report is a short one, and it does 
not specify what evidence was put before 
the court to constitute special reasons for 
ordering that the licences should not be 
endorsed. 


It was held in Rennison v. Knowler 
[1947] 1 All E.R. 302; 111 J.P. 171, that 
a mistaken belief as to the effect of an 
insurance policy could not be a special 
reason, and we should have thought that 
ignorance of the law could never be a 
special reason except possibly where the 
law had been changed so recently that 
the offender could not have been expected, 
however diligent he was, to have known 
about it. 


As we have said we have only a short 
report of the facts of this case, and we 
realize how dangerous it is to comment 
without full knowledge of all the circum- 
stances, but we do not think that the 
mere fact that the drivers concerned 
stated that they did not know that their 
vehicles, at the time in question, were 
subject to a speed limit could be a valid 
** special reason.” 


Grey Cats Continued 


In connexion with our article at p. 438, 
ante, we have been reminded that the 
Royal Commission on Police Powers and 
Procedure recommended in para. 136 of 
their report that powers of arrest given 
by the Town Police Clauses Acts and 
analogous provisions of later Acts should 
be consolidated. They recommended also 
that Parliament should ‘“‘ abolish petty 
differences arising from local Acts, 
including the Metropolitan Police Acts 
where, as is so often the case, such 
differences are verbal only and not 
substantial ’” (Cmd. 3297, 1929). In an 


earlier part of the report the commission 
summarize the existing powers of arrest 
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at common law, under general Acts, and 
under local Acts. After speaking of the 
creation of local offences ‘“* rendered 
necessary by the peculiar conditions pre- 
vailing in the area concerned,” they go 
on in para. 30 to speak of “ one police 
power of arrest, contained in local Acts, 
which is a substantial extension of the 
general law. This is a power to arrest 
persons found to be, or suspected of 
being, in possession of articles suspected 
of being stolen or unlawfully obtained, 
and it is sometimes coupled with a 
provision throwing the onus on the 
suspected person of proving that the 
goods were lawfully come by. It is in 
force in about a dozen towns (including 
London) and seems to have been granted 
by Parliament on account of the special 
character of the district, being such that 
difficulty was likely to be found in 
dealing with pilfering, etc.” 


This no doubt was the ostensible 
reason why some public authorities 
asked for exceptional powers a century 
ago. It will hardly be supposed by 
persons familiar with the processes of 
legislation that Parliament gave serious 
consideration to the nature of the powers 
it was granting by these special Acts: 
even today it is too easy for a large local 
authority to obtain exceptional powers, 
in spite of the machinery established for 
examining proposals in local legislation 
Bills—the machinery of specially experi- 
enced committees in the House of 
Commons; the Lord Chairman and his 
counsel in the House of Lords, and 
standing orders calling for reports by 
Government departments. 


None of this existed when the legisla- 
tion giving these exceptional powers of 
arrest was passed, and the Liverpool Act 
which was before the High Court in 
Dumbell v. Roberts and Others [1944] 
1 All E.R. 326; 108 J.P. 439, and also 
in Christie v. Leachinsky {1947} 1 All 
E.R. 567; 111 J.P. 224 (having been 
re-enacted upon consolidation in 1921) 
dated from 1842. In that year its provi- 
sions were copied from those of the 
Metropolitan Police Act, 1839. We 
doubt whether, even in 1839, there was 
ground for the “curiosity of penal 
legislation ” created by these Acts (vide 
114 J.P.N. 661, per Lord Simonds) in 
any peculiar circumstances of London or 
Liverpool, as compared with other large 
towns. Certainly we see no such ground 
today; the Acts originated in the energy 
of exceptional local authorities, and 
persist now through the inertia of Parlia- 
ment and successive governments, and 
reluctance on the part of local authorities 
to surrender obsolete provisions. It is 
going on for 30 years since the Royal 
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Commission; it is 20 years since Lord 
Justice Scott made his protest against 
this sort of power in Ledwith and Another 
v. Roberts and Another [1936] 3 All E.R. 
570; 101 J.P. 23—see our article at 114 
J.P.N. 660, at p. 662. A foreigner might 
wonder whether Englishmen really valued 
liberty, or only liked to talk about it. 


No New Boroughs 


An unwelcome consequence for some 
local authorities of the White Paper on 
Local Government just issued is refusal 
by the Privy Council to entertain peti- 
tions for new charters of incorporation. 
We have received a copy of the letter in 
this sense sent to one urban district 
council, which had hoped the district 
would become a borough. The Privy 
Council say that consideration of the 
petition must be deferred, until it has 
been decided whether changes affecting 
the area will result from any reorganiza- 
tion of local government. Similar argu- 
ments for postponing change will no 
doubt be used in Parliament if any 
borough council has the temerity in the 
coming session to promote a Bill for 
acquiring county borough status. So far 
as we have heard, the knowing in such 
matters do not expect that the Govern- 
ment will move Parliament to establish 
the proposed commissions until well on 
in 1957, at the earliest, after the talks 
just announced as beginning between the 
Government and the local authority 
associations, on the subject of local 
government finance. The commissions 
will therefore not be in a position to 
frame suggestions for the re-organiza- 
tion of local government until 1958 and 
onward; when they have done so, it will 
be the turn of the county councils to 
resume county reviews. Although dis- 
appointed local authorities, especially 
any who have promoted Bills for acquir- 
ing county borough status, are likely to 
say they have heard this plea for post- 
ponement once or twice before, and that 
this is already once or twice too often, 
we think the policy of not making new 
county boroughs must be right, pending 
decisions about the commissions and 
recommendations by the commissions if 
established. We do not, however, feel so 
sure that it is necessary to take the same 
line about incorporation. The powers of 
a non-county borough council and an 
urban district council do not materially 
differ in any respect that is important for 
re-organization. We grant that the exis- 
tence of small boroughs (some very small) 
set one of the problems which perplexed 
the Local Government Boundary Com- 
mission established in 1945, but an urban 
district whose council ask for a charter 
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at the present day is sure to possess 
substantial population and resources, so 
as to be unlikely to become a candidate 
for amalgamation when the commission 


starts its work. We should not have 
thought that the creation of a few new 
boroughs would hinder the commission’s 
task. 


Are Defectives Being Detained Illegally ? 


Cases are brought before the courts 
from time to time which show that in 
some cases persons have been illegally 
detained as mental defectives. We were, 
however, surprised to see it suggested at 
a conference of the National Council for 
Civil Liberties (reported in the Manchester 
Guardian) that several thousand were 
being so detained in mental institutions 
in Britain. It was stated that there are 
some 7,500 people held under the Mental 
Deficiency Acts under the category 
“found neglected.”” The council had 
investigated many of these cases and had 
not yet discovered one where the local 
authority were prepared to produce 
documents to show how they were 
“found neglected.”” The council were 
therefore demanding the release of every 
person unlawfully detained and proper 
rehabilitation machinery so that people 
detained for 10, 20 or even 30 years should 
have a proper return to normal life. 
Reference was made to a man who went 
into a mental institution at the age of 
18 as “ found neglected” and who had 
been released at 53. His intelligence 
quotient was over 100. It was also 
alleged that there was still no check on 
those detentions which occurred by 
transferring from approved schools and 
prisons. 


Another aspect of mental deficiency 
was discussed at an Open Day of the 
Manchester Course for teachers (we 
quote from The Yorkshire Post) when 
Professor Fraser Brockington, head of the 
department of Social and Preventive 
Medicine at Manchester University said 
we have made many of our problems by 
the complications of our society but the 
community could be made a place where 
mentally defectives could occupy a decent 
place. In his view, hospitals for the 
mentally deficient ought to be regarded 
more for the purposes of rehabilitation 
than as places for custodian care. He 
stressed the need for more occupational 
centres for mental defectives; and that 
more could be done in the way of hostel 
provision and much more ought to be 
done for the educationally subnormal 
child just leaving school. 
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TWO CONVICTIONS FOR ONE ACT OR DEFAULT 


[CONTRIBUTED ] 


In magistrates’ courts defendants are often charged with more 
than one offence based on the same facts. Such double charges 
are usually regarded as being in the alternative, but they are 
not always so. So long as the facts can only support one of 
them, the charges may be said to be truly alternative. Where, 
for example, a defendant is charged with obtaining credit for 
goods under false pretences and with larceny of the same goods, 
a conviction for both offences would be inconsistent. The 
charges must, by their very nature, be alternative, and the facts 
which warrant a conviction for the one charge would not support 
a conviction for the other. (See R. v. King (1897) 61 J.P. 329.) 


But if the facts would allow a conviction on either or both 
then the two charges are not necessarily alternative, although 
they may be so if a legal principle prevents a conviction for both. 
Common examples can be found among motoring offences such 
as dangerous and careless driving, careless driving and failing 
to conform to a traffic sign, and driving at a dangerous speed 
and exceeding the speed limit. In these cases, and those like 
them, when the defendant is asked to plead, care is usually 
taken not to accept a plea of guilty to the lesser offence until 
it has been decided not to proceed upon the more serious. 

The principle which prevents a conviction for two such similar 
offences is often regarded as being that a man shall neither be 
convicted twice for the same matter nor twice put in peril of 
being so convicted. This principle is usually considered to be 
implemented through pleas of autrefois convict and autrefois 
acquit. 

But pleas of autrefois convict and autrefois acquit can only 
be made where the offences concerned are the same or sub- 
stantially the same, as is shown in a number of cases. For 
example, in R. v. Barron (1914) 78 J.P. 311, a case before the 
Divisional Court, Lord Reading, C.J., said, “‘ The principle on 
which this plea (autrefois acquit) depends has often been stated. 
It is this, that the law does not permit a man to be twice in 
peril of being convicted of the same offence. If, therefore, he 
has been acquitted, i.e., found not guilty of the offence, by a 
court of competent jurisdiction to try him, such acquittal is a 
bar to a second indictment for the same offence.”” The same 
principle would, of course, apply to a plea of autrefois convict. 

This decision was re-affirmed in the case of Bannister v. 
Clarke (1920) 85 J.P. 12, which also came before the Divisional 
Court with Lord Reading again presiding, and as recently as 
1946 the Divisional Court emphasized in the case of Flatman 
v. Light & Others [1946] 2 All E.R. 368; 110 J.P. 273, that the 
offences must be the same if a plea of autrefois convict or acquit 
is to succeed. 

The position is the same even if the facts in each case are 
the same. In R. v. Barron, supra, Lord Reading referred 
to the case of R. v. King, supra, in which Hawkins, J., 
said: “It is against the very first principles of the criminal 
law that a man should be placed twice in jeopardy upon the 
same facts: the offences are practically the same, though not 
in their legal operation.” Commenting upon this His Lord- 
ship said: “It is quite plain that the learned Judge did not 
intend to lay down, and did not lay down, as a general principle 
of law that a man cannot be placed twice in jeopardy upon the 
same facts if the offences are different.” And further on: “ The 
test is not, in our opinion, whether the facts relied upon are 
the same in the two trials.” 


These cases indicate then that an acquittal, or, it is submitted, 
4 conviction on certain facts, is not a bar to a further trial on 





the same facts, provided the offence charged in the second trial 
is not the same, nor substantially the same, as that charged in 
the first. But it is clear from the cases of Wemyss v. Hopkins 
(1875) 39 J.P. 549 and R. v. Miles (1890) 54 J.P. 549, that 
there is another rule of law which is applicable when there has 
been a previous conviction as opposed to a previous acquittal. 
In Wemyss v. Hopkins, Blackburn, J., said: ** The defence does 
not arise on a plea of autrefois convict, but on the well-established 
rule of common law, that where a person has been convicted 
and punished for an offence by a court of competent jurisdiction, 
‘transit in rem judicatam’—i.e., the conviction shall be a bar to 
all further proceedings for the same offence, and he shall not 
be punished twice for the same matter; otherwise there might 
be two different punishments for the same offence.” 


In R. v. Miles, Hawkins, J., said: ‘* With regard to the 
common law defence relied on as an answer to this indictment, 
it is not strictly a plea of autrefois convict . . . because the 
defendant had never previously been actually convicted 
of either of the offences in the form in which they are 
charged . . .” and then went on to quote the above passage from 
Wemyss v. Hopkins. 


It is necessary, therefore, to ascertain the principle alluded 
to: a principle which prevents a subsequent conviction in those 
cases where a plea of autrefois convict cannot be made. 


The case of R. v. Nicholson [1947] 2 All E.R. 535; 112 J.P. 1 
came before the Court of Criminal Appeal twice in 1947. The 
main question to be decided was whether a plea of autrefois 
convict could be made in respect of an offence which had been 
taken into consideration. At both hearings, the Court agreed 
that the plea could not be put forward in these circumstances, 
and in the second, Humphreys, J., who delivered the judgment 
of the Court, said: ‘‘ The practice of this Court, and indeed 
the universal practice of Judges long before this Court was 
instituted—a practice with which we most emphatically agree 
and of which we approve—is that if a person is shown to have 
been already punished in respect of a matter which is the subject 
of an indictment, the Court will not allow that indictment to 
be tried because it is not right that a person should be punished 
twice in respect of the very same matter. Nemo pro eadem 
causa bis puniri debet.’ And later, the learned Judge said: 
“Where a list of outstanding offences has been taken into 
consideration by a Court, the reason why it is undesirable that 
the person convicted should be tried again for any of those 
offences is that there would be a danger of his being twice 
punished for the same offence, and therefore the practice is not 
to proceed on any one of them. The person convicted is not, 
however, entitled to plead autrefois convict in respect of any of 
those offences.” 


The principle is, therefore, to be found in the maxim nemo 
pro eadem causa bis puniri debet. But how is this to be trans- 
lated? For not only has it been variously translated, but it 
has also been variously quoted. (See R. v. Thomas [1949] 2 
All E.R. 622; Flatman v. Light & Others, supra, and the law 
dictionaries of Mozley and Whiteley, and Sturgess and Hewitt.) 
A fairly safe translation would appear to be, “‘ no one ought 
to be punished twice for the same cause.” But what does this 
mean? Does it mean “no one shall be punished for each of 
two offences based on the same facts?” Or does it mean, 
“no one shall be punished twice for the same act?” Or does 
it mean, “ no one shall be punished twice for the same 
offence? ” 
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A great deai of assistance can be obtained from the words of 
Humphreys, J., in R. v. Thomas, supra, where he said: “... 
it was submitted that ‘ act,’ ‘ cause,’ and ‘ offence’ all mean 
the same thing. In our view that is not correct. It is not 
the law that a person shall not be liable to be punished twice 
for the same act . . . Not only is it not the law, but it never 
has been the law as appears from ... R. v. Morris ” ((1867) 


31 J.P. 516.) 


These words dispose of the second alternative, and it seems 
reasonable to argue that they also dispose of the first. This 
leaves the third which cannot be applied until it is decided 
what criterion should be applied to ascertain whether two 
offences are the same or not. 


When a plea of autrefois convict or autrefois acquit is put 
forward it is also necessary to decide whether two offences are 
the same or not, and in R. v. Morris (1867) 31 J.P. 516, Byles, 
J., put it this way: “‘ The form and intention of the common 
law pleas of autrefois convict and autrefois acquit show that 
they apply only where there has been a former judicial decision 
of the same accusation in substance, and where the question in 
dispute has already been decided.” But is that a true statement 
of the position when it is proposed to apply the principle, 
nemo pro eadem causa bis puniri debet? 


To take as an example cases of careless driving and failing 
to conform to a traffic sign. Neither of these offences could 
be described as the same, or even substantially the same as 
the other. But it is quite common for the evidence in careless 
driving to be confined to neglect to stop at traffic lights (or a 
“ Halt ” sign), and in such a case it is clear, on the authority 
of Welton v. Taneborne (1908) 72 J.P. 419 that a conviction for 
careless driving would be a bar to a conviction for failing to 
conform to a traffic sign. 


It seems then that when the word “ offence” is used in the 
principle “no one ought to be punished twice for the same 
offence ” (nemo pro eadem causa bis puniri debet) it has a wider 
meaning than when it is used in the principle, “‘ the law does 
not permit a man to be twice in peril of being convicted of the 
same offence” (autrefois acquit and autrefois convict). In the 








VOL. 


cases of Wemyss v. Hopkins and R. v. Nicholson, both the learned 
Judges use the words “ punished twice for the same matter.” 
But they appear to use the word “ matter ’’ synonymously with 
the word “‘ offence,” and if, therefore, it is correct to say that 
in those judgments “ matter’? means “ offence” then the 
principle involved can be stated to be “a person is not to be 
twice punished for the same default where that default is an 
offence known to law.” This interpretation is wide enough to 
cover those cases where the two offences charged are not the 
same, as in the example of careless driving and failing to con- 
form to a traffic sign, where a plea of autrefois convict could 
not be made. 


Whether offences are, or are not, the same for the purposes 
of the pleas of autrefois convict and autrefois acquit depends 
entirely upon the nature of the offences themselves. For 
example, a conviction or acquittal for common assault is a bar 
to the trial of a charge of assault occasioning actual bodily 
harm (where the assault alleged is the same). But whether 
offences are, or are not, the same for the purposes of the prin- 
ciple “* no one ought to be punished twice for the same offence,” 
depends entirely upon the facts. For example, a conviction 
for failing to conform to a traffic sign would be a bar to a 
conviction for driving without due care if such failure were 
the basis of the careless driving; but it would not be a bar 
if the conviction for careless driving did not depend on the 
failure to conform to a traffic sign. 


The practice of not accepting a plea to the lesser of two 
charges is justified, therefore, not because a plea of autrefois 
convict can be made, but because the principle nemo pro eadem 
causa bis puniri debet may apply. Whether or not a conviction 
for one offence will allow a plea of autrefois convict in respect 
of another offence charged at the same time will be obvious 
from the offences themselves before the facts are ascertained. 
But whether or not memo pro eadem causa bis puniri debet will 
apply cannot be known until at least the evidence for the prose- 
cution has been given, and consequently the only safe and 
proper course is to assume that the principle will apply, and 


hear the cases separately. 
Cra 


LONDON’S JUSTICE 120 YEARS AGO 


By DENYS VAL BAKER 


Some picturesque accounts of how justice was administered 
in the centre of London 120 years ago are contained in the 
Penny Magazine of those times. By then the law had been 
“* improved,” it was claimed; death was no longer the penalty 
for such offences as coining and cattle-stealing or for forgery; 
at the same time burglary still merited the gallows, and, indeed, 
human life was still rather lightly regarded. 

In this respect, some illuminating figures were published about 
the “ profusion with which human life was wasted,” to judge 
by the records of the Old Bailey up to the early part of the 
19th century. The annual average of persons against whom 
sentence of death was recorded at the Old Bailey was more than 
80—although it has to be noted that of these the average of 
executions actually carried out was about 30. 

In a report by the Recorder to the King in 1835 it was revealed 
that during the period 1748-1817, there were 5,727 criminals 
sentenced to death, and 1,958 executed. On the other hand in 
the years 1832-35, the latter figure fell to an average of only 
two. (Most sentences being commuted to transportation.) 

These figures are given merely as a preliminary to an account 
of how the Central Criminal Court came to be established under 


an Act of 1834. Hitherto, the sessions at the Old Bailey were 
held eight times a year. Though these sittings might be 
considered frequent, it was found that they were not only 
insufficient, but let to anomalies in the jurisdiction of the 
court. 


Thus, if a person who committed an offence on the Middlesex 
side of the Thames was committed to Newgate, that person would 
have a probability of being tried within five or six weeks. If, 
on the other hand, he crossed the river and committed the offence 
at Lambeth or Greenwich, he would then be transferred to the 
Surrey or Kent Assizes, where he might well lie in prison for 
six months before trial. Then again, Middlesex grand juries 
were assembled at the county sessions house in Clerkenwell, 
and there were frequent delays in the finding of the bills of 
indictment and sending them up to the Old Bailey. 


To remedy these inconveniences, the Act of 1834 was passed 
setting up a central court with a jurisdiction extending to all 
places within 10 miles of St. Paul’s and thus, besides Middlesex, 
running into the three other counties of Surrey, Kent and Sussex. 
(It also had an Admiralty jurisdiction, by which offences commit- 
ted on the high seas could be tried in it.) 
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The Judges of the Central Criminal Court were the Lord 
Mayor and Aldermen of London, the Recorder and Common 
Sergeant, and “ the judges of the land.” Sessions were held 
once a month at the Old Bailey, and the sittings lasted from five 
to six days, sometimes more than a week. 


Proceedings took place in two court rooms, the Old and the 
New. At the Old were held the more serious crimes, before the 
King’s Judges (one, two or three of whom attended during the 
greater part of each session), while the Lord Mayor and his 
associates presided at the New Court, judging the less important 
cases. 

However, during the greater part of the session, a grand jury 
would also be busily occupied in investigating the grounds on 
which the accused persons were committed—which meant, in 
fact, that there were three court rooms in use during a monthly 
sitting. 

In a description of proceedings in the Old Court, the Penny 
Magazine had this to say: 

“If the stranger has entered on the first day of the sitting, he 
may see the grand jury, preceded by an officer bearing a white 
wand, come in with the bill of indictment. There is, perhaps, 
but a solitary judge on the bench, and one or two members of 
the city corporation. 


“ The bills of indictment are read; and by and by a batch of 
prisoners are brought in to be arraigned. They come crowding 
into the dock like sheep in a pen; of the whole 20 that are there, 
perhaps only one has the look or appearance of a man, the rest 
being children from nine years of age to 15. 


“The indictments are read, charging them with stealing such 
and such articles, value 4d. or 1s. or £1, as the case may be, 
and they are successively asked whether or not they are guilty 
of this or these felonies. They are told that they have the power 
to challenge the jury, but some of the little creatures are staring 
with a half impudent, half wondering air about the court, and they 
do not understand the language that is spoken. . .” 


The account goes on to describe the various procedures. 
Another comment is provided by Alderman Harmer, giving 
evidence before the commissioners of criminal law: 

“Every day at the Old Bailey when prisoners are brought up 
to be arraigned, you hear an expression of feeling at seeing several 
children whose heads scarcely reach the top of the bar intermixed 
with the other prisoners; this is a miserable exhibition for the 
audience, and the little urchins are the only persons in the court 
that are unconcerned.” 


In describing the setting of the Old Bailey, the Penny Magazine 
comments on the “‘ massive and frowning structure ’’ of Newgate 
Prison, which occupied the end of Old Bailey and the turning up 
Newgate Street. 


“The present building was erected in the place of a previous 
one which had been rebuilt after the Great Fire of London, 
and had been found totally inadequate for its purposes. It was 
burned in the dreadful riots of 1780, the mob liberating the 
prisoners and carrying off the keys in triumph. 

“Newgate has a widespread notoriety as the head-gaol of 
London. It has lain in the heart of this great city like some foul 
and undrained marsh into which all the waters of corruption were 
poured. It has even been a fertile nursery of crime. From within 
Its walls physical as well as moral contagion has issued and spread 
disease in most noxious and aggravated forms. The gaol- 
distemper has more than once struck down the functionaries 
who a at the Old Bailey Sessions, as well as the prisoners 

ves.” 

Judging from the Penny Magazine investigation, which in- 
a personal visit to the Newgate of 1836, the bulk of 
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prisoners were young boys around 15 and 16, or young men 
from 16 to 25. “ The greater part of these latter individuals 
have probably come through the first part of their apprentice- 
ship in crime, and are now rising into life with seared hearts, 
depraved and almost irreclaimable habits, and their intellectual 
powers exercised in nothing but the dexterity and meanness of 
theft.” 


Some interesting statistics are given. The number of persons 
charged at London police stations during 1834 was 64,269 
(41,696 males and 22,583 females). The greatest proportion 
consisted of cases of drunkenness and disturbance in ,the streets. 
Out of the total charged, 3,468 were committed for trial. 


In the year 1835, a total of 2,849 people were tried before the 
Central Criminal Court, an average of 237 per monthly sitting. 


At the time the Penny Magazine survey was made, London’s 
prisons consisted, in addition to Newgate, of the Giltspur 
Street House of Correction, the Clerkenwell New Prison, the 
Cold Bath Fields House of Correction, Westminster City Gaol, 
London Bridewell, the Millbank Penitentiary, near Vauxhall 
Bridge, the Whitecross Street Prison, the King’s Bench Prison 
and the Fleet Prison. 


These latter two were specially for the incarceration of debtors 
—the law then still being that a debtor must answer with his 
body if he could not or would not with his purse. Thus, these 
two prisons were of a rather different kind to the others ; indeed 
they contained shops, stalls and even public houses for the supply 
of what the Penny Magazine termed their “‘ somewhat numerous 
population.” 


By the time of the Penny Magazine survey the “ spunging- 
houses ” had been cleaned up (formerly a debtor could remain 
in the custody of the sheriff’s officer, at his house—an arrange- 
ment which rather encouraged “* oppressive exactions ’’ by the 
said officer). 


Indeed, reading this 120 year old account, one realizes how 
much the law was even then in process of transition, As the 
far away writer put it, ““we are doubtless drawing near to a 
better time, and to a more humane—nay, to a more self-interested 
application and understanding of the law.”” A comparison of 
the Old Bailey in those days, with its dozens of “‘ little urchins ” 
on trial, with the more civilized proceedings of today, is some 
measure of the law’s constant progress. 


ADDITIONS TO COMMISSIONS 


BEDFORD COUNTY 
Leonard Jack Cook, Ben Craig, Aspley Guise. 
Robert Molesworth Peacock, Park House, Haynes. 
Eric Richard Roberts, Ph.D., A.R.C.S., Wardhedges, Flitton. 
Leonard Routledge, 40 Tring Road, Dunstable. 
Fred Eastham Thorp, 34 Lovers’ Walk, Dunstable. 


HERTFORD COUNTY 
Miss Mary Ruth Tabor, 3 Bertram House, Stevenage. 
James Currie Thomson, M.B.E., Aston Dene, nr. Stevenage, Herts. 
William Henry Tolfrey, 55 Cromwell Road, Ware. 
Fred Vincent Wickham, Widford Rise, Widford, Ware. 


MONMOUTH COUNTY 
Mrs. Elizabeth May Ferard, Tredean, Chepstow. 


NORFOLK COUNTY 
Mrs. Rose Lillian Smith, 24, Gibralter Cottages, Wighton, Wells, 


Norfolk. 
OXFORD COUNTY 
Mrs. Ruth Christian Buxton, Widford Manor, Burford, Oxon. 


PEMBROKE COUNTY 
Miss Ruthy Margaret James, Skyfog, Solva. 
m.... Marjorie Edna Mendus, The Pharmacy, Cross Square, St. 
avids. 








Among the consequences of reassessment for rating will be an 
increase in the number of persons liable for jury service. Some 
authorities, we are told, estimate that about two million new 
names will come upon the list. This is a good thing, since the 
burden will be spread, but there may be a period of transition, 
in which registration officers and their staffs are faced with 
doubts and controversies. 


The relevant statutes are not voluminous, but they are over- 
ripe for consolidation in modern form; the fundamental 
enactment is the Juries Act, 1825. There have been various 
amendments; notably the Sex Disqualification Removal Act, 1919, 
which has put women on an equality with men. The qualifications 
are four: we will state them with some abbreviation and omis- 
sion. A person to be qualified must: 


(i) have £10 by the year above reprizes in land or tenements 
in fee simple or for life; or 
(ii) have £20 by the year above reprizes in lands of leasehold 
tenure longer than 21 years; or 
(iii) be a householder assessed to rates on a value not less than 
£20 (this is £30 in London and Middlesex); or 


(iv) occupy a house containing not less than 15 windows. 

The old fashioned phrase “ above reprizes *’ was trans- 
lated in the schedule to the Juries Act, 1862, into the 
expression “ a clear income of £10 (or £20) a year.” That 
schedule was repealed by the Juries Act, 1922, but the 
phrase is understood to mean “ after making necessary 
deductions of all sorts, including rent charges.’ The 
schedule did not mention the fourth of the qualifications 
in s. 1 of the Act of 1825, the number of windows, but 
this qualification has not been repealed. 


In this article we are concerned only with the third qualifica- 
tion, which is being a householder assessed to a certain amount. 
The change in the value of money, while the figure in s. 1 of 
the Act of 1825 has not been changed, has brought a large 
number of weekly wage earners on the lists for the first time. 
Textbook writers suggested at one time that, if a householder 
was assessed in respect of more properties than one in the same 
registration district, their values could be aggregated in order 
to make up the £20, but this seems inconsistent with Perrins 
v. Pye [1947] 1 All E.R. 872; 111 J.P. 341. 


Another point which we have been told is causing doubt 
occurs where two persons occupy a house jointly. Say an 
ordinary dwelling assessed at £30 is occupied jointly by two 
persons: are both of them liable for jury service, or must the 
£30 be divided equally, so that neither is treated as worth more 
than £15? The latter view is supported by the opinion expressed 
in Warner Terry’s Representation of the People Acts, 1918-1928, 
appendix VII, p. 406, which reads as follows: ‘* Where two 
or more persons occupy property jointly, and are jointly assessed 
in respect of the property, it seems probable that, for the purposes 
of qualification as a juror, each should be regarded as assessed 
on a value proportionate to the share of the assessment for 
which he is liable as between him and his co-occupiers; and 
that prima facie the several occupiers should be regarded as 
liable, as among themselves, in equal shares. If two persons 
are joint occupiers of property and are jointly assessed in 
respect of it on a value of £20, it comes to the same thing as 
if each were assessed separately on a value of £10.” 
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JURY SERVICE BY JOINT HOUSEHOLDERS 





This opinion was earlier adopted in textbooks prepared for 
use by overseers under the old law, one of which supported 
it by reference to R. v. Poynder (1823) 1 B. & C. 178, where 
each of two partners occupying a warehouse jointly was held 
to be a “ substantial householder,” for the purpose of his being 
liable to be appointed overseer. Reference to the report, how- 
ever, does not show that the effect of dividing the total value 
between the partners fell to be considered by the court: there 
was no doubt that each of them was “ substantial,’’ and the 
only question was whether he was a householder. The decision 
followed R. v. Hall (1822) 1 B. & C. 123, where several persons 
were held to be householders within the meaning of a local 
Act, although not personally resident in the premises concerned. 
In this case also, no question arose of dividing or apportioning 
the value of the premises. 


On the other hand, in R. v. Paynter (1845) 9 J.P. 311, affirmed 
sub nom. Paynter v. R. (1847) 13 J.P. 457, it was held that each 
of the 90 shareholders in an undertaking was liable for the 
whole of the rates. This was a rating case, not a case on jury 
service but since there is no specific statutory authority providing 
for apportionment in respect of joint occupation in the case of 
jury service, as there is in s. 5 (4) of the Representation of the 
People Act, 1949, there seems no reason to suppose that appor- 
tionment is intended. It might be argued that the reference to 
“householder ”’ in s. 1 of the Juries Act, 1825, implies that 
the person intended is the head of a family. We do not, however, 
find any reason to adopt this narrow construction; the same 
argument was advanced, on the authority of Johnson’s Dictionary, 
in R. v. Hall, supra, and was not accepted by the court. We 
regard the better opinion as being that the word simply means 
an occupier, and so includes each of the joint occupiers. 


In connexion with Perrins v. Pye, supra, it seems at first 
sight curious that the ratepayer, who escaped liability to jury 
service because her dwelling-house was of less value than £20, 
did not qualify for jury service as a “* householder ” in respect 
of her lock-up shop in the same borough, which was assessed 
at £40. She seems on the face of things to have been as much 
of a “ householder ” in respect of the shop, as was Mr. Poynder 
in respect of his warehouse, or the five business men at Bristol 
whose position was considered in R. v. Hall, supra. The reports 
do not indicate that this possibility was before the Divisional 
Court. The explanation may be that the premises with which 
the court was concerned in R. v. Poynder and R. v. Hall were, 
in fact, occupied for residence by a manager or other employee 
in every case, whereas Mrs. Pye’s shop was not lived in at all. 
Abbott, C.J., adverted to this fact of residence by an employee, 
in R. v. Hall, though it is not clear how far it affected the 
decision. This point is, however, rather beside that with which 
this note is concerned, which is joint occupancy of a dwelling- 
house by two “ householders,” both of whom reside there. 


Upon this, one more decision may be noticed. It did not 
relate to jury service or to rating, and we do not think it is 
mentioned in any modern textbook; in R. v. Barwick (1798) 
7 T.R. 33, Lord Kenyon held that a person occupying a fraction 
of premises, which as a whole were of higher value than was 
specified in the statute before him, was an “ inhabitant ” of 
those premises, for the purpose of being liable to an obligation 
placed upon inhabitants whose premises were above the stated 
values. True, an inhabitant of a house may not be the “ house- 
holder,” just as R. v. Poynder shows that a householder need 
not inhabit, but we think the case supports our view. 
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JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, AUGUST 25, 1956 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Ormerod and Donovan, JJ.) 
DAVIS v. MILLER 
July 13, 1956 
Tewn and Country Planning—Enforcement notice—Validity—Service 
during pendency of appeal to Minister against decision of local 
planning authority—Town and Country Planning Act, 1947 (10 
and 11 Geo. 6, c. 51), s. 23 (1). 

Case STATED by Gloucestershire justices. 

An information was preferred at a magistrates’ court by the appel- 
lant, Davis, who was the town and country planning officer of the 
Gloucestershire county council, alleging that the respondent, Miller, 
had failed to comply with an enforcement notice served on him under 
s. 23 of the Town and Country Planning Act, 1947, by the appellant, 
contrary to s. 24 of the Act. 

In March, 1947, the respondent applied for planning permission 
for a site in Cirencester for use as a coach washing and parking space. 
On March 30, 1947, the Cirencester urban district council, as the 
development authority, refused consent. The respondent appealed to 
the Minister, who, on September 27, 1947, gave the respondent planning 
permission until September 27, 1952. On December 16, 1947, the 
respondent applied to the district council for their consent to the 
erection of a temporary coach shelter, and that was allowed subject 
to the condition that it should be removed at the expiry of the 
previous planning permission. In June, 1952, the respondent applied 
to the county council for permission to retain the coach shelter 
and to continue the use of the site for a garage and the washing 


of public service vehicles. On August 11, 1952, the council gave 
their consent for one year, subject to the condition that the use 
of the site for those purposes should be discontinued and the 
building removed by September 27, 1953. On October 14, 1952, the 
respondent appealed to the Minister against that decision, but asked 
the Minister not to give a decision pending certain negotiations which 
were then taking place between the respondent and the county council 
and subsequently proved abortive. The council served a notice on 
the respondent under s. 23 of the Town and Country Planning Act, 
1947, requiring him to cease to use the site and remove the garage 
within 15 weeks after the expiry of 28 days from the service of the 
notice. On December 3, 1953, the respondent requested the Minister 
to hear his pending appeal, and on April 20, 1954, the Minister 
issued his decision refusing further consent. The enforcement notice 
was issued shortly before April 20, 1954. The justices were of the 
opinion that the enforcement notice was bad because it was served 
while the respondent’s appeal was still pending and dismissed the 
information. The appellant appealed. 

Held, that there was nothing in the Act which provided that an 
enforcement notice could not be issued or should be invalid during 
the pendency of the appeal, and, therefore, the justices had come to 
a wrong decision and the case must be remitted to them with a 
direction to convict. 

Counsel: Blain for the appellant; Mildon for the respondent. 

Solicitors: Field, Roscoe & Co., for Guy H. Davis, Gloucester; 
Tarry, Sherlock & King, for Townsends, Swindon. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


BREAD AND FLOUR: NEW REGULATIONS 


The Ministry of Agriculture, Fisheries and Food has made the 
following Regulations: (1) The Flour (Composition) Regulations, 
1956 (S.1. No. 1183); (2) The Flour (Revocation) Order, 1956 (S.I. 
1182) which revokes the Flour Order, 1953; (3) The Bread (Amend- 
ment No. 2) Order, 1956 (S.I. No. 1181). This order abolishes the 
provisions of the Bread Order whereby bread made from national 
flour has been known as national bread and has been sold at a con- 
trolled subsidized price. The order continues the present require- 
ment in the Bread Order that loaves of over 10 ozs. must weigh 
14 ozs. or a multiple of 14 ozs. All the regulations come into force 
on September 30. 


THE REGISTRAR OF RESTRICTIVE TRADING AGREEMENTS 


The office of the Registrar of Restrictive Trading Agreements is 
at Chancery House, Chancery Lane, London, W.C.2 (telephone 
CHAncery 2858) and is now open. 

Details of the way in which registration is to be carried out will 
be given in regulations to be made by the Registrar, and these will 
be issued before the registration order comes into operation on 
November 30. The regulations will also lay down the fees to be paid 
for inspecting the Register and for copies of, or extracts from, 
registered documents. 


PRESTON R.D.C. ACCOUNTS, 1955-56 


As usual Mr. F. B. Young, M.B.E., B.A., F.I.M.T.A., clerk and 
chief financial officer, has prepared and published the accounts of 
his authority with speed and in a concise and readable form. 

We have commented in past years on the sound financial adminis- 
tration of this rural authority and the accounts now submitted again 
show a position of strength and evidence good financial government. 
The surplus on the year’s working on General District account was 
close on £5,000 and the accumulated surplus at March 31 last totalled 
£33,000, equal to a rate of 2s. 9d. In addition the Special District 
account had a credit balance of £4,000, the Housing Revenue account 
was £6,000 in hand after debiting a deficiency for the year of £2,500 
and the Housing Repairs fund possessed £32,000. 

Rates levied at 17s. 11d. showed an increase of 3d. over the previous 
year, the Lancashire county council precept again taking 86 per cent. 
of the total raised. The rate collection proceeded satisfactorily: 
arrears at the year end amounting to only £390 out of the total of 
£237,000 to be collected. Rateable value has grown steadily over 
the past three years, the annual rate of increase being between three 
and four per cent. 





The council’s housing expenses for the year totalled £71,000 and 
as mentioned there was a deficiency on the year’s working of £2,500. 
The balance was met as to £37,500 by rent payments and as to £31,000 
by subsidies from public funds. 

The year’s working on the water undertaking resulted in a deficiency 
of £2,800 which practically extinguished the surplus brought forward 
at the commencement of the year. There will obviously need to be 
a revision of water charges to balance this account. 

Loan debt at March 31 totalled £2,015,000 and had been incurred 
almost wholly either for the building of houses or for providing funds 
for advance to house purchasers. Interest payments amounted to 
£63,000 and the average rate was 3-39 per cent. as compared with 
2-95 per cent. during 1954-55: the use of a mortgage pool cushioned 
the blow of higher interest rates and at the present rate of council 
borrowing it will be some years before a high average rate is paid. 

The superannuation fund, which amounted to £40,000 at the end 
of the year, was wholly invested in mortgage loans to the council 
at rates of interest varying between 24 and 5} per cent. There was 
a surplus of £4,000 on the year’s working. 

Public lighting expenses are now the only expenses in respect of 
which special rates are levied. 

The council makes an allowance to the chairman of £150 a year: 
— travelling and subsistence expenses during the year amounted 
to £130. 


HOUSING THE ELDERLY IN CUCKFIELD RURAL DISTRICT 


The July issue of Official Architecture and Planning contains an 
illustrated account of the provision which is being made for old 
people at Hassocks in the Cuckfield rural district. It is explained 
that some time ago the rural district council became very concerned 
at the increasing number of applications for accommodation received 
from able bodied old persons and from single persons and at the 
number of flats and bungalows which were in single occupation. In 
view of the fact that housing single persons in this way is uneconomical 
and that it is not considered desirable for elderly persons to live 
entirely alone and in isolation the question of providing some other 
form of accommodation was discussed. Consideration was first given 
to the erection of a hostel but this was not approved because a subsidy 
would only then be possible if meals were provided communally and 
a warden appointed. It was then thought that it might be possible 
to erect a building in which each tenant could have some self-contained 
accommodation while sharing the communal services such as bath- 
rooms. The Ministry of Housing and Local Government pointed 
out, however, that such a building would not count for subsidy as 
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the accommodation was not self-contained and the building was not 
a hostel. The scheme was therefore revised to include four self- 
contained flats in addition to the caretaker’s accommodation and 
the Ministry indicated that subsidies would be payable in respect of 
these flats and that the amount of the subsidies could be spread over 
the whole building if the council so desired. 

It is explained in the article that the building as finally designed 
provides two self-contained flats and nine single rooms on the ground 
floor and two flats, 11 single rooms and one double room on the 
second floor. Bathrooms and waterclosets are provided for communal 
use on each floor. One of the single rooms is reserved as a guest 
room for visiting relatives and friends; and is let furnished at a 
nightly charge. The caretaker’s flat is on the second floor. Each 
single room contains a small sink and a draining board; a small 
electric cooker and a built-in wardrobe; and a food store—all of 
which are enclosed by cupboard fronts. The total cost of the building 
and site is £18,500; the rent will be 30s. per week for the flats and 
22s. for the double room; and 18s. for each of the single rooms— 
including rates, hot water and central heating. 


DISCLOSURE OF NATIONAL INSURANCE RECORDS 


Reference was made in the House of Commons on July 4 to the 
difficulty of tracing many men against whom affiliation orders have 
been made and suggesting that information in such cases should be 
disclosed by the Ministry of Pensions and National Insurance from 
their insurance records. The Parliamentary Secretary to the Ministry 
(Miss Enid Pitt) explained that wide implications were involved in 
making any such disclosures. Information in the Ministry has always 
been considered to be personal and confidential. She said the addresses 
and other personal details obtained from insured persons are obtained 
from them because the information is necessary to the proper adminis- 
tration of the insurance scheme. It was important, therefore, that 
people should not be tempted to withhold or falsify information 
about themselves and their circumstances. It had always been agreed, 
however, that the policy of limiting the use of personal information 
of the insurance scheme to purposes of the scheme could not be 
applied with complete rigidity. For over 40 years it had been the 
practice to give the police names and addresses from the records in 
cases of serious crime but in no cases of petty crime. Apart from 
the principle involved there were practical difficulties in disclosing 
names and addresses. The central records of the national insurance 
scheme contain more than 30 million names and addresses. There 
was a formidable number of people with the same christian name 
and surname. When, therefore, information is given to the police 
or to another government department these can and must take steps 
to satisfy themselves that the person whose address they have obtained 
is the person they are looking for. Where family relationships were 
involved, as in the case of the father of an illegitimate child, the 
circumstances might be very difficult and delicate. Miss Pitt said 
the National Assistance Board when given this kind of information 
makes careful and tactful inquiries in order to establish the identity 
of the person concerned and gives a firm undertaking not to divulge 
the address for any other purpose. 

Some consideration to this problem was given by the Royal Com- 
mission on Marriage and Divorce with regard to the question of 
tracing missing husbands. The Royal Commission said in their 
report that they were satisfied that it would be wrong to require 
government departments to disclose the husband’s address whether 
to an officer or a court or to the wife; against the right of a wife 
to maintenance must be placed the right of the husband to have his 
privacy respected; in the view of the Royal Commission the latter 
must prevail. 


THE COUNTY BOROUGH OF WALSALL: 
CHIEF CONSTABLE’S REPORT FOR 1955 

Fifty-one persons, including 11 women, applied to join this force 
during 1955 and 18 men and three women were finally accepted. 
As for one reason or another 23 members left the force (they included 16 
who resigned voluntarily), December 31, 1955, found the actual strength 
at 137, two less than it was at the beginning of the year. With an 
authorized establishment of 157 this left 20 vacancies. 

As in so many of these reports we find in this one evidence of 
unnecessary work thrown upon the police by the carelessness of 
members of the public, carelessness, moreover, which could well 
lead to loss and inconvenience to those responsible. 279 front doors, 
99 rear doors, 68 gates and 137 windows were found by the police on 
night duty to be insecure. Also, they found eight keys which had been 
left — doors. To use a homely phrase, this is just asking for 
trouble. 

There was a regrettable increase from six to 10 in the number of 
persons who had to be prosecuted for driving, or for being in charge 
of, vehicles whilst incapable, through alcohol, of having proper 
control of them. All 10 were convicted, eight in the magistrates’ 
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court and two at quarter sessions. This is certainly one of the offences 
for which there is no valid excuse, and one is forced to wonder whether 
the penalties which courts impose are adequate. It is important, in 
our view, to punish those guilty of this offence, and possibly even 
more important to deter others from committing it. Will anything 
other than really severe penalties achieve this object ? 

Of the 955 crime reports received during the year 831 were finally 
accepted and recorded as crimes. It is pointed out, however, that the 
remaining 124 cases all involved some police time before they were 
“written off’ as not being crimes, and the total time so spent was 
considerable. This is a point which can easily be overlooked when 
one is considering the burden of work which the police have to carry, 

Four hundred and forty-four of the 831 crimes were detected, 
leading to the prosecution of 318 persons. Of these, 100 were juveniles, 
35 of whom had been before a court on some previous occasion. This 
total of 100 was 22 more than that for 1954; 52 other juveniles were 
cautioned for indictable offences. In 1954 there were 929 crimes, 
1953’s figure was 995, 1952 was 1,247 and 1951 was 1,094. The 1955 
figure is, therefore, much the lowest in recent years, but is still con- 
siderably above the 1938 figure of 683. 

For non-indictable offences there were more prosecutions than in 
1954, the number of persons concerned being 1,552 and 1,247 respect- 
ively. The 1955 total included 113 juveniles, and 39 other juveniles 
were cautioned. 

As is often rightly stressed, crime prevention is the primary duty 
of the police and the more successful they are in the execution of this 
duty the less time do they have to spend in detecting crime and in 
bringing offenders to justice. It is interesting to read, therefore, 
that during 1955 the three senior members of the Criminal Investiga- 
tion Department have been appointed as crime prevention officers, 
giving advice on the protection of property against thieves. It is 
recorded that already advice has been sought on the best way to 
safeguard property, and it is hoped in this way still further to reduce 
the number of crimes committed in the borough. 

There were 422 accidents resulting in death or injury, and 822 others, 
Of the accidents causing injury 31 were caused by public service 
vehicles, 19 by trolley buses, 64 by motor cycles, 120 by motor cars, 
81 by goods vehicles and 92 by pedal cycles. 

As part of the measures to prevent accidents the police in Walsall 
invite learner drivers, on their first application for a licence, to attend 
classes where instruction is given by experienced officers. It is recorded 
that these classes are most popular. We can well imagine this, but we 
hope that the scheme does not enable learners to secure at public ex- 
pense instruction which they ought to pay for themselves at an estab- 
lished driving school. If it were to do so, it would be a novel extension 
of the welfare state. 


TOWN AND COUNTRY PLANNING 
VIEWS OF THE MINISTER 


The Minister of Housing and Local Government (Mr. Duncan 
Sandys) referred to the importance of good town planning at the 
annual meeting of the County Councils Association. He said when 
county councils were first given responsibility for planning by the 
Town and Country Planning Act, 1947, they were entrusted with 
wide powers of control over the action of private citizens; and the 
power to tell the individual to a much greater extent than before 
what he might or might not do with his own property. If town and 
country planning was not to be brought into disrepute it was essential, 
in his view, that these extensive powers should be exercised with tact, 
discretion and common sense. Through the action of the planning 
authorities a sincere effort was now everywhere being made to plan 
the layout of towns and roads and the use of land to meet present- 
day conditions and present-day standards while, at the same time, 
preserving the amenities and beauties of city and countryside. 

The Minister referred particularly to the establishment of green 
belts and to the planning of development to accommodate excess 
population from the big cities—‘* overspill ” as it is often called. He 
thought the planning of green belts was a good example of the difficult 
problems facing county councils. It was now generally agreed that 
the cities should be contained within reasonable bounds and that 
those which are already too large should not grow any larger. It 
was for this purpose that green belts were being established. The 
Minister said he had received green belt proposals in respect of 
about a dozen cities, apart from proposals in respect of other areas 
and he commended the proposals for Birmingham and Oxford which 
were, in his view, good examples of effective collaboration between 
local authorities. 

It did not follow, however, that every town should have a green 
belt round it. Nor, in places where a green belt was necessary, sho 
it be drawn too tight. This would often merely aggravate the problems 
of congestion in the town. In particular, county councils should be 
very careful to avoid giving the impression that they were influ 
by the fear of losing rateable value either through the expansion of 
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an existing county borough or through future claims to county 
borough status. He said the restriction of the growth of a city by 
the establishment of a green belt made it more than ever necessary 
to provide a planned outlet for its excess population beyond the 
green belt. It followed that county councils must be prepared, if 
ible in agreement with the district councils, both to propose 
suitable places for new development and to help district councils in 
carrying it out. The progress of town expansion under the Town 
Development Act had so far been rather disappointing. The reason 
iven was that local authorities had not sufficient financial assistance 
rom the government. He said, however, that the government had 
offered a 50 per cent. grant towards the cost of site development 
and an increased subsidy towards the cost of housing. If county 
councils did not take a more active part in promoting town develop- 
ment then they must not be surprised if authorities of the overcrowded 
towns sought to adopt their own methods for solving their problems 
including the use of the compulsory powers which have been provided 
by Parliament but which have so far rarely been used. He said county 
councils bear a large responsibility for making the Town Development 
Act work in the way in which Parliament intended. He would therefore 
like to see many more of them actively encourage their district 
councils to accept the principle of expansion for the purpose of 
absorbing over-spill population from the large cities. He recognized 
that the economic climate, the level of interest rates and other factors 
of that kind, are at present unfavourable for major capital investment, 
but town expansion schemes required a large amount of detailed prepara- 
tory planning and he hoped that county councils would go ahead 
with the preparation of expansion schemes which could be started 
as soon as the general situation improved. He asked them not to 
wait until that situation arises before starting on all the preparatory 
work which could take quite a long time. 


WEST HAM ACCOUNTS, 1955-56 

The summary of the finances of this authority prepared by borough 
treasurer Mr. H. Hayhow, M.B.E., F.I.M.T.A., F.S.A.A., shows that the 
population of the borough continues to decline, now totalling 168,000 
as compared with the 1939 figure of 255,000. Serious problems of 
administration have been caused by this shift, not least of which 
have been the financial ones, but the Government has come to the 
assistance of the council and subventions are still being received. 
In 1955-56 £20,000 was applied to rate relief from this source, although 
this grant was £10,000 less than that of the preceding year. 

In view of the various difficulties with which it was faced, including 
rising prices, the council did well to avoid increasing the previous 
year’s rate figure of 28s. (A penny rate produced £5,100.) 

Housing continues to form an important section of expenditure: 
in the year under review the cost of this service was equivalent to a 
rate of 2s. 6d. and capital expenditure had grown to £8,200,000. 
At March 31 the corporation controlled close on 8,000 dwellings; 
by comparison the total number of hereditaments in the area was 
48,000. Revenue expenditure on housing amounted to £675,000 and 
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was subsidized from public funds to the extent of £370,000, equal 
to 55 per cent. of the total. It is noteworthy that contributions from 
rates additional to the statutory subsidies amounted to no less than 
£119,000 

Total corporation expenditure was £4} million of which £1} million 
represented the charge to the ratepayers. Of the total expenditure 
30 per cent. was for education and 21 per cent. for the various health 
services. 

Mr. Hayhow points out, apropos of the general review of local 
government finance which is currently taking place, that in West 
Ham relief granted to industrial and other premises under the derating 
provisions of the Local Government Act, 1929, is now equal to 

34,000 of rateable value, and with the general rate at 28s. would 
have yielded £468,000 or 27 per cent. of the sum raised by rates in 
1955-56, subject to any consequent adjustment of equalization or 
other grants. 

The continuing changes in the rate of interest during the year, 
together with the policy of discriminating against the larger authorities 
applied by the Public Works Loans Board, made the problem of 
financing capital expenditure a most difficult one. Memories are 
sometimes short but Mr. Hayhow reminds us that the Board’s rate 
on loans for 15 years and over changed no less than five times during 
the year in a progression of rises from 4 to 54 per cent. 

Loan debt at March 31 was £11 million and the average rate of 
interest paid during the year 3-7 per cent. 

In West Ham the average ratepayer lived during the year in a 
dwelling rated at £15 and contributed 8s. 1d. per week towards the 
cost of the services administered by the corporation. 


RESTRICTIVE TRADE PRACTICES ACT: FIRST 
REGISTRATION ORDER 


The Board of Trade have made the first order (the Registration 
of Restrictive Trading Agreements Order, 1956) requiring registra- 
tion of restrictive trading agreements. This order is made under the 
Restrictive Trade Practices Act, 1956. If the order receives the 
approval of Parliament it will come into force on November 30, 1956. 
During the three months following that date, particulars of the classes 
of agreement specified in the order must be furnished to the Registrar 
of Restrictive Trading Agreements. The specified classes of agree- 
ments are, broadly, those which include restrictions as to prices or 
other terms or conditions or which involve collective discrimination. 
These are the most important and the most numerous kinds of agree- 
ment. They include agreements about common prices and conditions 
of sale, agreements about level or agreed tendering, agreements under 
which preferential terms are granted to certain persons or traders and 
agreements under which supplies of goods are confined to certain 
persons or traders. 

Agreements which contain restrictions affecting exports and which 
do not affect supply to the home market, do not have to be registered 
but must, under s. 31 of the Act, be notified to the Board of Trade. 


PERSONALIA 


APPOINTMENTS 

Mr. Neville Jonas Laski, Q.C., has been appointed by the Queen 
to be recorder of Liverpool, in succession to Mr. Graham Rogers, 
QC., whose resignation takes effect from August 31, next. 

Mr. Basil Edward Nield, Q.C., has been appointed by the Queen to 
be recorder of Manchester, in succession to Sir Noel Barrie Goldie, 
Q.C., whose resignation takes effect from August 31, next. 

j two appointments follow the decision to set up Crown Courts 
in the two cities, with full-time recorders. It is understood that on 

lember 1, commissions will be issued under s. 1 of the Criminal 
Justice Administration Act, 1956, to set up the Crown Courts at 
Liverpool and Manchesier respectively as provided for in that Act. 
The Lord Chancellor will preside at the opening session of the Crown 
Court at Liverpool on September 25, and the Lord Chief Justice will 
open the Crown Court at Manchester on October 8. 

Mr. Laski has been recorder of Burnley since 1935 and Judge of 
Appeal for the Isle of Man since 1953. Mr. Nield has been recorder 
of Salford since 1948. He is conservative M.P. for Chester but will 
vacate his seat in the Commons on taking up his new appointment. 

Mr. Rupert Leigh Sich, C.H., has been appointed Registrar of 

trictive Trading Agreements. Mr. Sich’s appointment has been 
approved by the Queen. 

Mr. S. H. Wallis, O.B.E., has been appointed Custodian of Enemy 
Property for England as from August 3, last, in place of Mr. C. A. 
Slatford, C.B.E., M.C., who has retired from the public service. Mr. 
Wallis’ appointment is by the Board of Trade. 





Mr. A. S. Gilbert, C.B.E., has been appointed secretary of the 
Monopolies and Restrictive Practices Commission, with the approval 
of the Board of Trade. Mr. Gilbert succeeds Mr. J. A. R. Pimlott, 
who is returning to the Board of Trade. Mr. Gilbert is at present 
serving as an assistant secretary of the Commission on secondment 
from the Board of Trade. 


Mr. T. T. Russell, formerly puisne judge for the Federation of 
Malaya, has been temporarily appointed Judge of the High Court 
a Somaliland Protectorate. This appointment is approved by the 

ueen. 

Mr. J. P. Murphy, Q.C., Attorney-General of Zanzibar, has been 
appointed a puisne judge for Kenya. 

Mr. E. Rhodri Harris has been appointed clerk to Penmaen, Glam., 
petty sessional division justices. He succeeds Mr. Roger Williams. 
Mr. Harris is clerk to the justices for the Hundred of Swansea. 


Mr. Charles Parkin Whitehead has been appointed part-time clerk 
to the justices of Malling, Kent, petty sessional division, with effect 
from October 1, next. Mr. Whitehead is already clerk to the justices 
of the Bearsted, Kent, division. At Malling, he succeeds Mr. F. T. 
Brittin, who has resigned. 


Mr. John V. Trewavas, assistant solicitor in the town clerk’s de- 
partment of Plymouth corporation, has been appointed senior assist- 
ant solicitor to Middlesbrough county borough council. Mr. Trewavas, 
who is 30, takes up his new appointment next month. He came to 
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Plymouth from Stretford, Lancs., where he was articled to his father, 
Mr. Charles Trewavas, clerk to the borough council. 


Mr. K. S. Wilson has been appointed assistant solicitor in the town 
clerk’s department of Bexley borough council, Kent. Mr. Wilson, 
who was admitted in March, 1954, was formerly in private practice. 
Mr. Wilson succeeds Mr. K. J. Orrell, now assistant solicitor to Lin- 
coln corporation. He commenced duty there on August 7, last. 


Mr. Gilbert R. Phipps has been promoted chief clerk in the town 
clerk’s department of Oxford city council, in succession to Mr. C. J. H. 
Walker, who is retiring. 


Mr. Philip Jowett has been appointed senior probation officer 
to serve the Essex probation area, and will commence duty on 
September 17, next. Mr. Jowett is at present probation officer in 
the Kent probation service. 


Miss Jane McDonald Walker, at present serving as a police- 
woman in the Bootle county borough police force, has been appointed 
as probation officer for the Lancashire No. 14 probation area, as 
from September 1, next. Miss Walker will succeed Mrs. Jessie Rauer, 
ag has taken up an appointment as probation officer in the Isle of 

y. 

Mr. E. Stanford has been appointed deputy chairman of the Crawley, 
Sussex, Development Corporation, as from August 1, last. 


Mr. John Joseph Beisty, deputy governor of Wakefield, Yorks., 
prison, has been appointed governor of Norwich prison. 


RESIGNATIONS AND RETIREMENTS 


Mr. G. F. Congdon, O.B.E., clerk to Harwich, Essex, borough council 
since 1937, is due to retire in January, 1957, upon reaching the age 
of 65. Mr. Congdon was appointed to the office of town clerk, follow- 
ing service with Messrs. Hanslip Ward & Co., solicitors, of Harwich, 
where he held the position of managing clerk. 


Mr. A. Victor Franklin is resigning from his part-time appointments 
as clerk to Bullingdon, Oxon., petty sessional division justices and 
clerk to the justices for the petty sessional division of Bampton East, 
Oxon. Mr. Franklin has decided to resign to enable him to devote 
his whole time to his private practice as a partner in the firm of Messrs. 
A. H. Franklin & Sons, solicitors, of Oxford, He has held his two 
appointments since 1932. 


Mr. John Harvey Robson, a member of the North-East circuit, 
has retired at the age of 50. Mr. Robson was called to the bar at the 
Middle Temple in 1928. Since October of that year he practised at 
Newcastle on the North-East circuit. 


Mr. H. Smith, administrative assistant in the town clerk’s depart- 
ment of Warrington, Lancs., county borough council, has retired. 
He served for 43 years under four town clerks. 


MAGISTERIAL LAW IN PRACTICE 


The Star. July 24, 1956 
PENALTY: £5 

After hearing two charges of permitting disorderly conduct at a 
London club and two of suffering prostitutes to assemble there, Marl- 
borough Street magistrate, Mr. Paul Bennett, V.C., said: 

““ The maximum penalty in these cases is £5. It hasn't been altered 
since 1839. The total fines I can impose here are £20 altogether— 
for this disgusting place.” 

How many more such comments will be needed before police and 
judiciary are given up-to-date laws with which to combat vice in 1956? 


These proceedings were taken under s. 44 of the Metropolitan 
Police Act, 1839, which provides that “* every person who shall have 
or keep any house, shop, room, or place of public resort within the 
Metropolitan police district, wherein provisions, liquors, or refresh- 
ments of any kind shall be Sold or consumed (whether the same 
shall be kept or retailed therein or procured elsewhere) and who 
shall wilfully or knowingly permit drunkenness or other disorderly 
conduct in such house, shop, room, or piace, or knowingly suffer 
any unlawful games or any gaming whatsoever therein, or knowingly 
suffer or permit prostitutes or persons of notoriously bad character 
to meet together and remain therein, shall for every such offence 
be liable to a penalty of not more than five pounds.” 

In Allen v. Whitehead (1930) 94 J.P. 17, a number of women known 
to the manager to be prostitutes resorted to the refreshment house 
on a number of consecutive days and stayed there for several hours 
in the night time. The occupier had expressly instructed his manager 
that no prostitutes were to be allowed to congregate on the premises 


VOL. 


The occupier only visited the premises once or twice a week and 
had no personal knowledge of what had taken place. It was held, 
on appeal by Case Stated, that the occupier was liable to be convicted 
under s. 44 of the Metropolitan Police Act, 1839, of knowingly suffer. 
ing prostitutes to meet together in his refreshment house and remain 
there, inasmuch, as having delegated his duty, so far as the conduct 
of the house was concerned, to his manager, the knowledge of the 
manager must be imputed to the employer. 

Similar provisions to those in s. 44 of the Metropolitan Police Act, 
1839, are contained in the Licensing Act, 1953, and the Refreshment 
Houses Act, 1860. Those statutes provide higher penalties. 


East Anglian Daily Times. July 19, 1956 
FATHER SEEKS TO APPEAL 


After a 16 year old boy had been found guilty at Ipswich Juvenile 
Court yesterday of stealing a motor-cycle part, his father said that he 
would like to appeal against the decision of the court. The boy was 
fined 10s. with 12s. costs. 

It was stated that the part was stolen between June 1 and July | 
when the bey was bailee of a motor-cycle belonging to an Ipswich 
man, which he and another boy had undertaken to repair. 


In this case the father has no right of appeal to quarter sessions, 
The boy himself was fined, and any appeal would have to be made 
by him, although, no doubt, his father would assist him behind the 
scenes. A juvenile has the same right of appeal to quarter sessions 
as an adult (s. 83 of the Magistrates’ Courts Act, 1952; s. 59 (1) of 
the Children and Young Persons Act, 1933). : 

A parent or guardian may appeal to quarter sessions if he is 
ordered to pay a fine, damages, or costs instead of the child or young 
person, or if he is ordered to give security for the juvenile’s good 
behaviour (s. 55 (5) of the Children and Young Persons Act, 1933). 

A parent or guardian may also appeal to quarter sessions if he is 
ordered to enter into a recognizance to exercise proper care and 
guardianship. The child or young person, or his parent or guardian 
on his behalf, may appeal against a supervision, fit person, or approved 
school order (s. 102 (1) of the Children and Young Persons Act, 
1933). 


REVIEWS 


Crime and the Penal System. By Howard Jones, B.Sc. (Econ.); Ph.D. 
London: University Tutorial Press, Ltd. Price 16s. 

This is avowedly a text-book; but it is a very good one—well 
arranged, lucid and comprehensive. The author has no axes to grind 
—a welcome change in this field—and he is alert and objective. 

Many will probably agree that criminological research has been 
the occasion for much vague generalization and theorizing. When 
all is said, we have to face the plain facts that crimes are committed 
by individuals, and that, in the first place, it is individuals who suffer 
from them. Anybody whose work brings him into direct contact 
with the world of crime is bound to testify to the infinite variety of 
hurnan wrong-doing, and to the diverse manner in which personal 
and impersonal factors combine to produce a criminal act. 

Mr. Jones is aware of these imponderables; and he also faces up 
to the acute problems of definition which face the criminologist. It 
is a relief to find that he does not embrace the subjective interpretations 
which would equate criminal conduct with all anti-social behaviour 
or every moral failure. Surely it is essential for the criminologist to 
steer clear of moral judgment; his field must embrace conduct for- 
bidden by the laws of the community which he is discussing—that 
and no more. To the extent that a given society’s concept of crime 
changes from one’ generation to another the criminologist must bring 
himself up-to-date; but there is no need for him to be unduly dis- 
tressed because some conduct—adultery, for instance—is regarded 
as a crime by one community and as immoral behaviour by another. 
The sociologist may well concern himself with this ever-shifting 
boundary between crime and immorality, but the criminologist must 
surely take the law as he finds it, and seek for the springs of criminal 
behaviour on that footing. : 

In this book the student, the magistrate and the social worker will 
find criminology tackled along these realistic lines. As Mr. Jones 
clearly sees, the subject is capable of much sub-division; but we agree 
with what the author has to say about the danger of over-specializa- 
tion. How can the technologist appropriate a subject so obviously 
rooted in the individual’s concept of good and evil? Indeed, in 
warmly commending this book, we would add that Mr. Jones might 
have been less cautious in acknowledging that criminal conduct springs 
ultimately from a faulty spiritual adjustment—and that the scientific 
approach is never likely to provide an entirely convincing explanation 
of any criminal act. 
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CXX 


Change of Name. By J. F. Josling. Fifth Edition, 1956. London: 
Solicitors’ Law Stationery Society, Ltd. Price 3s. net. 

This little book was number one in the Oyez Practice Notes. We 
see that it is close on 10 years since it first appeared, and that the 
first edition had to be revised and reprinted twice within 12 months. 
Attainment of a fifth edition indicates that it has been found useful. 
In an article entitled Nominis Umbra at 110 J.P.N. 615 and again 
at 111 J.P.N. 161, we discussed the law on this subject in connexion 
with some topical matters, and showed how in Re Parrott [1946] 1 All 
E.R. 321, Vaisey, J., had for the purposes of the Chancery Division dealt 
with the law, as declared in other courts in earlier cases and in Comyns’ 
Digest. It is proper for the present book to call attention to the decision 
in that case, but the case was concerned with a man who wished to 
take property without paying the appointed price for it, and we 
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should not go so far as the learned author in calling it “* authoritative,” 
looking to the other cases on the point. Its authority lies, in truth, 
in a different sphere from that with which the practising solicitor 
has to concern himself, when he is asked about a change of name 
which a client desires to make, usually for some practical purpose. 
The decision may be compared with that in Re Somers-Clarke, The 
Times, June 7, 1956, also by Vaisey, J. On the practical steps to be 
taken, we think the information given by the learned author can be 
relied on; we call attention to our previous articles not in any captious 
spirit but because a client might be deterred, if it was put into 
his head that for any but ecclesiastical purposes there was doubt 
about the validity of the change he desired to effect. With this one 
caution, we think the book can safely be relied on for ordinary 
purposes. 


IS YOUR SAFETY REALLY NECESSARY ? 


. 


It is a sign of the times that the words “ redemption” and 
“conversion ” should nowadays be associated, in most people’s 
minds, with the financial operations of the Treasury rather than 
with the evangelical activities of militant revivalists. The change 
in emphasis would have delighted the heart of Samuel Butler 
who, if he lived now, would find to-day’s truth stranger than 
the fictions of his satirical allegory, Erewhon. The Musical 
Banks are with us still, together with the tendencies he so dis- 
cerningly described—the twofold system of morality (one for 
public lip-service and the other for private adoption), the 
dichotomy between what we practise and what we preach; the 
conception of crime as a disease requiring clinical treatment, 
and of iliness as misconduct of a discreditable kind; above all, 
the tyranny of machines, and the pernicious results of applied 
science in unscrupulous hands. 


The verb “to save” has also come to bear a changed 
significance since the process of inflation and depreciation of 
our currency, which began during the first World War, has 
focussed attention upon the limited materialistic connotation 
of the phrase. In the 1870’s, when Erewhon appeared, the 
expression was more frequently used in a spiritual sense, par- 
ticularly on the lips of such men as William Booth, the founder 
of the organization now known as the Salvation Army, and 
famous for its social activities in every quarter of the globe. 
The “ rescuing” of unfortunate females and the “ saving” of 
sinners without regard to sex (each of the quoted words bears 
its own special significance in this context) made rapid progress, 
despite opposition, ridicule, and even disorder and violence on 
the part of rowdy elements in the towns where meetings were 
held. An order by the justices of Weston-super-Mare, imposing 
a ban on such meetings on the ground that a breach of the peace 
would probably be committed by their opponents, was held, 
on appeal, to have been made on wrong principles (Beatty v. 
Gillbanks (1882) 9 Q.B.D. 308); the unlawful conduct was not 
that of the organizers of a peaceful meeting, but of those who 
violently opposed them. 


That remains the established law of the land; but, for all 
that, it is possible to understand the opposite attitude. A 
long history of intolerance (and occasional persecution) at home, 
and of religious wars abroad, is apt to leave some people highly 
suspicious of militant evangelism (consider, for example, Wise v. 
Dunning [1902] 1 K.B. 167; 66 J.P. 212), and the influence, 
among other things, of eighteenth century rationalism helped 
to put a curb on those who might favour more forceful methods 
of redeeming, converting, ‘‘ saving” or “rescuing” those 
obdurate souls who prefer to be left to go to the devil (or else- 
Where) by their own sweet will. That, at any rate, seems to 
be the situation in France, and to some extent in Britain, the 
Netherlands and Scandinavia; farther afield, both east and 


” 





west, the bad old ways persist, and every now and again bigotry 
rears its ugly head. 


There is another, more literal, sense in which some people 
may seem to need “ saving ” from themselves—the dare-devils, 
the hare-brained, the reckless and the would-be suicides. To 
whichever class they belong, they are apt to resent the restrain- 
ing hands of those members of society—public-spirited citizens 
or busybodies, according to the point of view—who are nearly 
always on the spot to drag them back from the edge of the 
cliff, to warn them off the perilous climb or to plunge to their 
rescue when they seem to be in difficulties with the current. 
The organizers of the Suicide Club, in Robert Louis Stevenson’s 
New Arabian Nights, took strong exception to interference with 
their activities from any quarter; and Arthur Hugh Clough 
expressed a similar point of view in his revised version of the 
Sixth Commandment: 


“ Thou shalt not kill—but need’st not strive 
Officiously to keep alive.” 


This, as every student knows, is in perfect conformity with the 
English law of homicide; no legal guilt attaches to passivity 
in the face of another’s danger. Self-destruction, from its very 
nature, is punishable only when it is unsuccessful, and the 
attempt, according to a recent judicial pronouncement, is “* not 
a very grave offence.” Perhaps the rationalistic view is gaining 
ground in this direction also; if A shows clearly by his conduct 
that he desires to terminate his miserable existence, who are 
B and C that they should presume to know better than A himself? 


Some such reflections seem to have occurred to the pilot of 
a Royal Air Force helicopter operating from a Cornish station, 
whose misadventure aptly illustrates the proverb ‘* Once bitten, 
twice shy.” Called out to “save” a swimmer reported to be 
in difficulties, he quickly found and picked up the man who, 
when he got his breath back, complained bitterly that he was 
a Royal Life Saving Society medallist, that he was enjoying 
his swim, and that he did not want to be “ saved ”’ or “‘ rescued ”’ 
at all. A week later the same pilot was warned that a man 
and his 10 year old son were adrift in a rubber dinghy which 
was being carried out to sea. This time the gallant pilot was 
more cautious. He poised the helicopter above the dinghy, 
and lowered a member of his crew, who inquired politely whether 
the castaways wanted to be rescued or not. Only on an affirma- 
tive assurance—this time in emphatic terms—did the operation 
proceed; the man, the boy and the dinghy were picked up by 
winch and flown back to shore. Life saving is a noble art; 
but even the lifesaver may be brought up against situations 
where 


** They also serve who only stand and wait.” 
A.L.P. 
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must accompany each communication. All 


1.—Adoption—Illegitimate child of married woman—Proof of illegiti- 
macy—Consent of husband. 

An application has been received by Mr. and Mrs. A to adopt an 
infant Z. The infant was born on October 15, 1955, and is the son 
of Mrs. M. Mrs. M divorced her husband Mr. M on the ground 
of cruelty, the decree absolute being dated June 30, 1955. The birth 
certificate of the infant Z leaves the name of the father blank. The 
mother has stated, in answer to an inquiry by the guardian ad litem, 
that the father of the infant Z is one P. The mother further stated 
that neither P nor Mr. M is liable by virtue of an order or agreement 
to contribute to the maintenance of the infant Z. Mr. M has not 
been made a respondent, nor his consent obtained. The justices have 
adjourned the hearing of the application to consider whether or not 
the consent of Mr. M is necessary. As I understand the position, 
a legitimate child is commonly described as a child born in wedlock, 
but more accurately he is a child between whose parents the relation 
of marriage subsisted either at the time when he was begotten, or 
at the time when he was born, or at some intervening period, and 
that a child begotten of parents married at that time even though in 
consequence of divorce, the marriage may have been dissolved before 
he was born, is legitimate. To make him illegitimate is therefore a 
question of evidence. In this connexion I note that in para. 14 of 
the Home Office Circular No. 7/1950 on the adoption of children, 
it states “the consent of the mother’s husband is not required if, 
as may appear from the birth certificate attached to the application 
form, he is not the father of the child.” This would appear to state 
that the only evidence which the justices require as to the paternity 
of a child is that disclosed by the birth certificate, and I cannot find 
any authority which would warrant this statement, If the child Z is 
illegitimate, then it is clear from the case of Re M (an infant) [1955] 
2 AILE.R. 911; 119 J.P. 535 that the consent of Mr. M is not required, 
and indeed he should not be made a respondent in the absence of 
any order or agreement that he should contribute to the maintenance 
of the infant Z. If Mr. M is the natural father, then it would seem 
that the infant Z is legitimate and that therefore Mr. M is a parent 
and should be made a respondent. If the infant Z is illegitimate, it 
would appear from the above case that no useful purpose would be 
served by the justices directing that Mr. M should be made a respon- 
dent by virtue of r. 9 (d) of the 1949 Adoption Rules, as amended 
by r. 3 of the 1952 Rules. I shall be glad of your opinion: 

1. whether the infant Z is legitimate or illegitimate and in this 
connexion whether the justices are entitled to rely only on the state- 
ment which the mother made to the guardian ad litem that Mr. P 
was the father of the infant Z together with the fact that the birth 
certificate leaves the name of the father blank, in arriving at a decision 
that the infant Z is illegitimate. It seems to me that neither of these 
facts are properly evidence of the illegitimacy of the infant Z; 

2. what evidence in your opinion the justices should require and 
from whom, in order to decide whether the infant Z is legitimate 
or not. S. NAmrTo. 

Answer. 

P need not be made a respondent, being neither a “ parent” nor 
a person liable to contribute to the maintenance of Z. In our opinion, 
Mr. M should be served with notice as a respondent, but if the evidence 
satisfies the court that he is not the father of Z his consent becomes 
unnecessary. 

1. There is a strong presumption that a child born during the sub- 
sistence of marriage, or after divorce during the period of gestation, 
is legitimate, so in this case the justices start with the presumption 
that Z is legitimate. To prove the contrary, something more is required 
than a statement made by the mother out of court and the form of 
the birth certificate. 

2. The obvious witnesses to call are Mr. and Mrs. M, who are both 
competent, but not compellable, witnesses under s. 32 of the Matri- 
monial Causes Act, 1950. In the absence of their evidence it may be 
possible to adduce other evidence of non-access by Mr. M at the 
material time. 


2.—Children and Young Persons—Beyond control—Supervision order 
—Subsequent approved school order—Whether consent of parent 
necessary. 

A young person is brought before the juvenile court by her parents 
under s. 64 of the Children and Young Persons Act, 1933, and the 
court find that they are unable to control her. A supervision order 
under a probation officer is made with a condition that she resides 
with a relative and both the parents and the girl consent to this order. 
Within a very short time there is trouble at the place of residence 





tions must be typewritten or written on one side of the paper only, and should be in duplicate, 


and the girl is ordered to leave by the relative. As a result of this 
and other matters, the probation officer brings the girl before the 
juvenile court under s. 66 of the Children and Young Persons Act, 
1933. A number of reports have been considered and the court are 
of the opinion that the girl would benefit by residing in a probation 
training home for 12 months but the girl does not agree and the 
parents are now desirous of the girl returning home. 

If, at the adjourned hearing, the girl still refuses to reside in a 
probation training home and the court are desirous of making an 
approved school order, is it necessary in your opinion to obtain the 
consent of the parents, having in mind that the parents consented 
to the supervision order, and the words of s. 64, namely, “ that the 
parent or guardian understands the results which will follow from 
and consents to the making of the order.” SARRIN, 

a. Answer. 

In our opinion the consent of the parent is not required when the 
proceedings are under s. 66, which makes no mention of such consent. 
Before the supervision order was made, explanation of the effects 
of the order was given, and no doubt the parents were told what 
might happen if, after supervision, it became necessary to bring the 
_ before the court. The consent of the parent then given is 
sufficient. 


3.—Food and Drugs—Food Hygiene Regulations, 1955—‘* Open food 
for immediate consumption.” 

I shall appreciate your observations on the provisions of reg. 28 (1) 
of the Food Hygiene Regulations, 1955. Does “supply of open 
food for immediate consumption ” include such articles as unwrapped 
flour, confectionery, and the like, which are in effect capable of 
immediate consumption at the time of sale; or does this expression 
relate only to food which is actually consumed at the stall? Sover. 

ae Answer. 

In our opinion, “ open food for immediate consumption ” means 
open food (as defined in reg. 1) which in the ordinary way is con- 
sumed there and then, as in the case of a coffee stall or a stall where 
shellfish is sold and eaten. Confectionery is often sold from a coffee 
stall, but if confectionery and similar foods are sold at a stall which 
does not provide facilities like those of a coffee stall, and the articles 
are usually taken away in bags, we should not consider that this 
would be a sale of food for immediate consumption. There will 
be borderline cases, and each must be judged on all its facts. Flour 
does not seem to be within this regulation. 


4.—Guardianship of Infants—Custody given to mother—Mother abroad 
—Proceedings to discharge order and enforce arrears. 

An order was made by this court on November 26, 1953, giving 
custody of the child to the mother. In 1954 the mother took 
the child to Australia, the father objected to her taking the child 
but continued to allow his Naval allotment to be paid to the court 
for the child and the money was sent to the mother in Australia. 
The husband has now left the Navy, the allotment has ceased and 
he now refuses to pay under the order and it is submitted by his 
solicitors that the court now has no jurisdiction to enforce the order 
while the wife and child are abroad. 

1. Can the court enforce the order? 

2. Can the court vary the order? 

Your reply to P.P. 3 at 119 J.P.N. 787 does not quite cover 
the point as both spouses were in this country. 

If the answers are “‘ No ” what action can be taken? S.P.S.D. 

; 7 Answer. 

There is no direct authority on this point and the view is taken by 
some that if a woman places herself and her child outside the juris- 
diction of the English courts she cannot have recourse to them for 
the purpose of enforcing such an order as in this case. This is not 
an unreasonable view, but we think that unless the High Court so 
decides, an English magistrates’ court can enforce its order. If pay- 
ments are to be made through the collecting officer he will at the 
mother’s request take steps to enforce the arrears, and if the order 
is not for payment through the collecting officer the mother could 
make her application through an English solicitor. 

Having said this we would add that the court has a discretion to 
enforce or not to enforce the order, Magistrates’ Courts Act, 1952, s. 76. 

Our answers therefore are: 

1. In our opinion, yes. 

2. We think not, because there is no means of serving a summons 
on the mother. This may be hard upon the father, and the fact may 
influence the justices in dealing with the question of arrears. 
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5,—Justices’ Clerks—Fees—Copy notes supplied to clerk of the peace 


in appeal. 

I have been asked to supply for use by the chairman of quarter 
sessions hearing an appeal, a copy of notes of evidence taken in the 
court of first instance. I sent these, and also asked for payment at 
the rate of 4d. a folio, but I am told that it is not the practice for 
other clerks to justices to make a charge for such notes. It appears 
to me that the fee is chargeable under s. 112 of the Magistrates’ Courts 
Act, 1952. and, as I have to account for the fee to the Exchequer, 
I have no power to waive it. I shall however, be much obliged by 
your views on the matter. SAGIN. 


Answer. 

In our opinion no fee is chargeable. The Lord Chief Justice has 
intimated that notes should be sent with other documents to the 
clerk of the peace by the clerk to justices when there is an appeal, 
and we do not think that because he requests that a copy of notes 
should be supplied for the use of the chairman, the clerk of the 
peace is liable for a fee. As the appellant is not required to obtain 
the copy and lodge it with the clerk of the peace it is clear that he 
cannot be required to pay. It is a service between the two courts, 
and we think it must be done without fee. 


6.—Licensing—Notice to chief officer of police—Whether service valid 
if at local police station. 

We shall be glad to have your views as to the validity of a notice 
of intended application for an ordinary removal which purported 
to be the notice required to be served on a chief officer of police. 
The notice was not directed to the chief constable for the district 
concerned as would appear to be required by s. 165 of the Licensing 
Act, 1953, but was sent by registered post to the police office in the 
small town in the division in which the licensed premises in question 
were situate. The notice purported to be addressed to the chief officer 
of police but the officer in charge of the police station in question 
says that he is not a chief officer of police and is more correctly 
described as “* officer in charge” of a particular division. The chief 
constable himself has an office in another part of the county and 
we cannot recollect his ever having been present in the division in 
question, although doubtless he pays occasional visits to it in the 
course of his duties. 

We have in mind, of course, the case of R. v. Riley (1889) 53 J.P. 
452. We have no doubt that in due course the notice in question 
reached the chief constable but doubtless the same result would have 
been achieved if it had been handed to any junior officer in the division 
in question. 

It seems to us that the combined effect of s. 25 (3), part III of sch. 3 
and s. 165 (4) requires that the notice in question should be sent 
direct to the chief constable for the area in question. 

NEENO. 
Answer. 

We answered a similar question in our Vol. 118 at p. 413. 

In our opinion, a chief officer of police is in occupation and control 
of every police station in his police area, and he may accept service 
of any licensing notice at any one of them. The matter seems to us 
to be entirely one of police organization. 

We do not think that R. v. Riley (1889) 53 J.P. 452 lays down a 
principle of law which the High Court would treat as binding on 
itself. In this case, the superintendent of police had his headquarters 
and residence at A, a notice was left at a police station at B, in respect 
of an application for a licence at C. The notice did not come to the 
superintendent’s knowledge within the prescribed time. It seems 
from the report (although the report is not clear on the point) that 
the superintendent himself took objection to the validity of the service 
and the justices allowed the objection. The High Court upheld the 
Justices—“* We are not called upon to decide which would be the 
correct mode of serving such a notice on the superintendent, but 
merely to say whether the justices were right in holding that service 
at Royton was not a good service ” (per Wills, J.). 


1.—Licensing—Transfer—Tenancy of premises changed from licence 
holder to his wife—Whether proper to grant transfer to wife. 
In order to supplement his income, the licensee of a small country 
public house takes another job, and subsequently discovers that if 
he wishes to keep his other job he cannot continue to hold a licence. 
At the last transfer sessions application was made for the licence 
to be transferred to the wife of the licensee. The police objected to 
the transfer on the grounds that the wife was not a person entitled 
under s. 21 (4) of the Licensing Act, to have the licence transferred 
to her, and the justices refused the application. 
licensee’s solicitors now propose that the licensee should 
surrender his tenancy and the brewers would then grant a fresh 
tenancy to the wife and this would be followed by a further application 
for the transfer of the licence to her. The present licensee would 
of Course continue to reside on the licensed premises with his wife. 
This application will presumably be made under s. 21 (4) (d) of the 
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Act, and I should like to have your opinion as to whether under 
these circumstances the holder of the licence can properly be said 
to have given up occupation of the premises to the new tenant. 
ODDoN. 
Answer. 

In our opinion, the proposal outlined brings the wife within the 
provisions of s. 21 (4) A of the Licensing Act, 1953. The husband 
gives up his technical “ occupation” and is reduced in status to a 
resident, his residence being servient to his wife’s dominant 
“ occupation.” 


8.—Private Street Works—Existing public footpath—Carriage way: 
alongside. 

I have a recollection of some difficulty encountered when a new: 
street was to be made adjoining a public footpath. Although the 
footpath would still be used and usable, the fact that a new street 
was to be constructed alongside it, with houses to be built along the 
new street, was I believe a matter of some legal difficulty. I should. 
be relieved to learn that there is no actual difficulty about building: 
a road, with possibly houses as well, adjacent to a public footpath. 
as long as there still remains full access to the footpath. 

PUZZAR.. 
Answer. 

Houses may be built to front on to a public footpath and, if land 
is laid out as a street on the other side of the path, the houses so 
built will be free of road charges under the Private Street Works 
Act, 1892. When the added strip is made up, the public footpath, 
which is already a highway repairable, will front one side. The diffi- 
culties you mention may be those discussed in two articles and a 
P.P. at 119 J.P.N. 232, 424, and 649, in connexion with Richmond 
Corporation v. Robinson [1955] 1 All E.R. 321; 119 J.P. 168. 


9.—Probation—Further offence—Committal to Assize court to be dealt 
with for original offence—Procedure. 

The advice given in your reply to P.P. No. 11 at 119 J.P.N. 855 
has been followed locally in the case of a man X placed on probation 
a year ago at Assizes in a county A far distant from the county B 
in which X now resides and in which he has recently been convicted 
of further offences. As the result of a warrant issued on the informa- 
tion on oath of the superintendent of police for the supervising court’s 
area, X is now in custody pursuant to s. 8 (3) (6) for production to 
the next court of Assize in the county of A. 

Is it considered that the superintendent of police for the county 
of B should now engage a solicitor to instruct counsel to appear at 
Assizes for the county of A to put the Judge on Assize in possession 
of the facts and prove the convictions for the further offences in the 
county of B? If so by which county will the costs so incurred be 
payable? 

As the original offence, for which Assizes will now presumably 
impose some punishment, was committed in the county of A, 
apparently county A will have to bear the costs, although they will 
not have been concerned in engaging counsel, etc. 

TEREF. 
Answer. 

This seems to be a matter of arrangement between the two police 
forces. It may be more convenient to solicitor, counsel and others 
for the police at A to undertake the preparation of the case, after 
consultation with the police at B. It does not involve a question of 
law, but rather of convenient practice. We agree that A will bear 
the cost, and this is another reason for consultation between A and B. 


10.—Public Health Act, 1936—ZJnspection chambers—Public sewer not 
constructed by council. 

A difference of opinion has arisen between a rural district council 
and the owner of a row of houses as to liability in connexion with 
certain inspection chambers. These are situated on private property, 
namely the gardens of the houses. They are on the line of the sewer 
running at the back of the houses, and form the junctions between 
this sewer and the individual house drains. They were constructed 
for the purpose of forming such junctions and not for the purpose 
of maintaining the sewer generally. Bricks have become dislodged 
from the walls of the chambers causing blockages of the sewer, and 
this is liable to happen again unless their condition is improved. 
Further difficulty is caused by the fact that chambers are some dis- 
tance below the surfaces of the gardens so that it is difficult to locate 
them, and that they are covered by stone slabs which the council 
consider should be replaced by metal covers. The council regard the 
chambers as being part of the individual drains, in view of the purpose 
for which they were constructed, and have served a notice under 
s. 39 requiring work which may for convenience be defined as (a) 
restoration and (6) improvement, i.e., (a) making good the existing 
brick work, etc., (6) bringing up the level of the brick work to the 
surface, and replacing the stone slabs by metal covers. 
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It is agreed that the sewer itself vested in the council under the 
Act of 1875 and continues to be vested under s. 20 of the Act of 1936. 
The differences which have arisen can be stated as follows: 

1. Are the inspection chambers part of the sewer and as such 
vested in the council? 

2. If so, does it necessarily follow that s. 39 cannot apply? 

3. If s. 39 does apply, could the notice requiring the “ improvement ” 
as well as the “ restoration” be valid, provided that the council can 
establish that such improvement is necessary, this being a point on 
which appeal might be made to the justices? In this connexion how 
much weight should be given to the contention that the present 
system has operated for many years without action on the part of 
the council? 

4. If s. 39 does not apply, it is assumed that the council’s only 
remedy is to carry out the work and charge the owner under s. 24. 
Would it be competent to charge for the “ improvement” as well 
as the “ restoration ” of the sewer bearing in mind the definition of 
** maintenance ” in s. 24 (1). P. Bont. 

Answer. 

1. Yes, in our opinion. 

2. Yes. 

3. This does not arise. 

4. Yes, in our opinion. It is necessary for making the length of 
sewer adequate for draining the premises connected to the drain and 


the manhole. 


11.—Road Traffic Acts—Insurance—Unlicensed driver—Company pre- 
pared to meet claim—Certificate authorizes driving by person 
holding a licence—Position of driver and employer ? 

I was interested to read your P.P. 10 at 120 J.P.N. 401. I think 
it may be helpful to suggest that the answer to the problem probably 
lies in the case of Marsh v. Moores [1949] 2 All E.R. 27; 113 J.P. 
346. I expect your contributor will find that the policy covers the 
liability of the employer provided the latter did not know that his 
servant had never held a licence, and the said servant was using the 
vehicle within the scope of his employment. JOOTIR. 

Answer. 

We are grateful to our correspondent and we agree that it is possible 
that the policy covers the employer if he did not know that his driver 
kad no licence; but, as we said, the matter cannot be decided without 
reference to the exact terms of the policy. 

In the case of Marsh v. Moores, supra, the facts were rather special, 
and we do not think that that case carries this matter any further. 


12.—Road Traffic Acts—Provisional licence—Three wheel “ minicar” 
—Need for qualified driver with learner. 

Does the holder of a provisional licence under the Road Traffic 
Act, 1930, s. 5 (3) offend against reg. 16 (3) (a) of the Motor Vehicles 
(Driving Licences) Regulations, 1950, if he uses a Bond Minicar 
without being accompanied by a competent driver? The vehicle is a 
three-wheeler and is constructed with a bench seat to allow another 
person to sit by the side of the driver. It is 3 cwts. in weight and 
registered by the motor taxation authorities as a tri-cycle. Whilst 
the vehicle would appear to be a “ motor cycle” within the Road 
Traffic Act, 1930, s. 2 (f) the query is whether it can also be a motor 
bicycle within reg. 16, supra? Joms. 

Answer. 

The dictionary definition of a bicycle is ‘* a two-wheeled velocipede.” 
Both a motor bicycle and a minicar are motor cycles within the defini- 
tion in s. 2 of the 1930 Act, but a minicar, having three wheels, is 
not a motor bicycle within the meaning of reg. 16 of the Driving 
Licences Regulations. In our view, therefore, as the minicar is con- 
structed to carry more than one person the learner must be accom- 
panied by a qualified driver. 


13.—Road Traffic Act, 1930, s. 3—Motor Vehicles (Authorisation of 
Special Types) General Order, 1951, No. 1642—Form of notice 
and indemnity. 
The above-mentioned order which came into operation on 
January 1, 1952, authorizes the use on roads of various vehicles 
constructed for special purposes, notwithstanding that they do not 
comply with certain of the requirements of the Motor Vehicles 
(Construction and Use) Regulations, 1951, or the Motor Vehicles 
(Construction and Use) (Track Laying Vehicles) Regulations, 1941. 
The order further provides (reg. 8) that the owner of the vehicle 
must give an indemnity to the highway authority in the form 
specified in part II of the schedule to the order, indemnifying the 
authority in respect of any damage to the highway by reason of the 
construction of or the weight transmitted to the road surface by 
the vehicle involved. Previous orders specified that any claim in 
connexion with the indemnity was to be made within a period of 
12 months of the time when the damage was caused, but no similar 
time limit is stipulated in the order of 1951, although a subsequent 
order (i.e., 1952 No. 2173) re-introduces a time limit. 
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_ Notification was received by my council as the highway authority 
in March, 1952, of a proposal to use upon a road a vehicle to which 
the order applied, but the notice and the indemnity was in the form 
prescribed by orders in operation before the order of 1951. The 
vehicle traversed the road in March, 1952, causing much damage 
thereto, and proceedings are now contemplated against the owners 
of the vehicle and will be based on the indemnity given. 

Your views on the following questions will be appreciated: 

_1. Does the fact that the indemnity was in the wrong form, 
given and accepted under the wrong order, bar the highway authority 
from taking proceedings thereon? 

2. If not, has the claim to be made within a period of 12 months 
of the damage being caused, in accordance with the indemnity, 
—_—s that the order in force at the time contains no time 

imit ? 

3. The indemnity given refers to a “claim” being made within 
12 months. In the case in question a notice specifying the amount 
claimed was not sent by my authority until two years after the damage 
was caused, but the owners were informed as soon as the damage was 
done that they would be held responsible for the cost of making 
good the damage. Is this notice sufficient to comply with the terms 
of the indemnity ? 

4. Is it necessary that the indemnity should be stamped in order 
to be produced in court, and if so, what is the stamp duty payable ? 

A. JENO, 
Answer. 


1. We think not. The order of 1951, like the others mentioned, 
required the indemnity to be in the scheduled form, and did not 
give the common alternative of a form to the like effect (and the 
inclusion of a time limit made the effect different). Use of the vehicle 
in March, 1952, was an offence, because the notice was not given 
in the statutory form, but even if proceedings before the magis- 
trates had been taken in time, it could well have been argued that 
the offence was a trivial one, and merited little or no punishment, 
It could have been pointed out that the highway authority accepted 
the notice without calling attention to the mistake. The civil pro- 
ceedings now contemplated will however be upon the contract, and 
the question will be what the contract was. 

2. The orders of 1941, 1951 and 1952 are all different. In 1941 
the time limit for enforcement of the indemnity occurred both in 
para. 11 (8) of the order, No. 987, and in the scheduled form. In 1951, 
No. 1642, it was in neither, and note (i) in the explanatory memor- 
andum said it was omitted deliberately. In the order of 1952 it was 
put into the scheduled form but not into art. 20, the governing 
provision. The position in March, 1952, while the order of 1951 
was operative, was therefore that the highway authority were not 
bound to accept an indemnity with a time limit. But the offence 
lay in use of the vehicle after offering the wrong indemnity, and the 
mere offering of the wrong indemnity was not an offence; if the 
highway authority were so unfortunate as to forget their more 
advantageous position under the new order, and to accept a limited 
indemnity, their contractual rights and those of the owner must be 
found in the contract so offered and accepted. 

3. Assuming that the language of the indemnity was that of the 
form scheduled to the order of 1941, the contract did not say that 
the damage must be particularly set out in the claim. If there was 
notice in writing within the limited period, informing the owner of 
the occasion and place of damage, this was enough. 

4. Yes; we think the proper duty is 10s. 


14.—Towns Improvement Clauses Act, 1847, s. 75—Enforcement of local 
authority's order—Recovery of expenses. 

We act for a client against whom an order was made for repaif 
under s. 75 of the Towns Improvement Clauses Act, 1847. This 
not having been complied with, the council have carried out repaifs. 
The owner of the property is badly off, and the council will soon 
be applying for payment of the repairs, probably beyond the owner's 
means to repay. Is there any period within which such payment 
must be enforced, and can the magistrates make an order spreading 
the repayment over a number of years? Are we correct in assuming 
that if our client prefers to go to prison for six weeks, this will make 
the debt unenforceable? 

SouTH. 


Answer. 

We think that s. 104 of the Magistrates’ Courts Act, 1952, applies 
to demands made under s. 76 of the Towns Improvement Clauses Act, 
1847 (where incorporated with the Public Health Act, 1875) by virtue 
of s. 251 of the Act of 1875, which also brings in the other ordinary 
incidents, such as complaint. Further, we consider that s. 257 of the 
Act of 1875 also applies, except so much of s. 257 as relates to an 
apportionment by the surveyor and a written notice by an owner 
disputing that apportionment. 











